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Summary 

The 2023 Retro-commissioning (RCx) Market Transformation Program (Program) offered by Southwestern 

Public Service Company dba Xcel Energy (Xcel Energy) is designed to provide non-residential customers 

the opportunity to have an expert evaluation of their building operations at no cost. This RCx 

evaluation/study will be provided to the customer at no cost and will focus on identifying low payback 

measures at their facilities to reduce peak demand and save energy. Customers will have the opportunity 

to receive incentives for eligible RCx measures that are implemented within a timely manner, in accordance 

with the provisions described in this program manual. In addition, capital projects may also be identified 

for these customers, and they will be invited to participate and are potentially eligible for incentives offered 

through the RCx Program. The major capital projects that are implemented may be eligible for cash 

incentives, which will be subject to the incentive rates and terms stated on page 3 of this program manual. 

The RCx Program is designed to reduce peak electric demand savings and annual electric energy savings. 

Peak electric demand savings will be reported as the maximum of either summer or winter peak demand 

(kW) but not both. The summer peak period is defined as weekdays, between the hours of 1 P.M. and 7 

P.M. from June 1 until September 30, excluding Federal holidays. The winter peak period is defined as 

between the hours of 6 A.M. and 10 A.M. and 6 P.M to 10 P.M., during the months of December, January, 

and February, excluding weekends and Federal holidays. Energy savings are defined as electric energy 

savings over the course of one 12-month period. The RCx Program is a performance-based program that 

offers in-depth retro-commissioning studies and incentive payments to participating customers for 

implementing identified RCx and capital measures of their choosing. This manual outlines the requirements 

for participation and explains the commitments program participants must make. 

Background 

The Xcel Energy RCx Program was developed in 2013 to comply with the State of Texas’s energy efficiency 

goals to reduce peak electric demand in accordance with Public Utility Commission of Texas (PUCT) 

Substantive Rule 25.181, which authorizes participating customers to receive an RCx study to identify and 

implement operational improvements, resulting in peak demand reduction and annual energy savings. The 

RCx Program includes identification of all types of eligible energy efficiency projects and incentive payments 

for implementation of these recommendations. Incentives are based on verified demand and energy 

savings that occur at Xcel Energy distribution sites or eligible institutional customers’ sites as a result of 

implementing the identified RCx measures. Customers are not required to implement all the measures 

identified but will only receive incentive payments for the amount of verified savings resulting from the 

implementation of the chosen measures. Xcel Energy has contracted with Willdan Energy Solutions 

(Willdan) to be the Program Administrator for this RCx Program. 
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Participation 

A Customer or Customer’s Representative1 can participate in this project through a five-step process 

described in detail in this Program Manual, which can be accessed on Xcel Energy’s energy efficiency 

website, http://www.xcelenergyefficiency.com. The five steps are:  

1. Application 

2. Preliminary Screening  

3. Investigation Phase 

4. Customer Implementation  

5. Verification and Incentive Payment 

Requirements 

The RCx Program is based upon a good-faith agreement between the Customer and the Program 

Administrator, on behalf of Xcel Energy. It requires that the Customer coordinate with Xcel Energy and the 

Program Administrator to evaluate and implement capital measures and feasible, low payback RCx 

measures at its facility. 

Eligibility 

In order to participate in this program, Customer must meet the following eligibility requirements: 

• Non-residential class or 

• Commercial and industrial program participant taking service at a metered point of delivery at a 

distribution voltage (<69 kVA) under an electric utility’s tariff during the prior calendar year  

Non-profit/government transmission class program participant Considerations for participation in an RCx 

study include: 

• Minimum building size of 50,000 ft2, minimum project size of 150,000 ft2 (may be multiple, smaller 

buildings aggregated into a single project, if approved) 

• Have significant energy savings opportunities 

• Have an existing building control system 

• Building systems are relatively free of defect 

• Have serious interest and ability to implement feasible, low payback recommendations in a timely 

manner 

 
1 Throughout this document, the term “Customer’s Representative” is used to refer to a representative of the Customer, who is authorized to act on 
behalf of the Customer. 

http://www.xcelenergyefficiency.com/
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Customer Commitments 

Participating customers agree to consider all proposed capital and RCx measures and to implement those 

measures that they deem to be feasible. Customers will also make every effort to complete their projects 

within the timeline agreed upon at the beginning of the project. Customers that do not complete their 

projects within the current program year may not be eligible for incentive payments on those implemented 

measures. 

Financial Benefits 

The Program Administrator will issue incentive payments on behalf of Xcel Energy for eligible implemented 

measures based on the following rates2:  

RCx Measures: 

• Operational: $20/kW and $0.01/kWh 

Capital Measures: 

• Deemed Measure: $220/kW and $0.07/kWh* 

*For deemed measures with kWh savings greater than (kW savings x 8,760 hrs/yr x 60%), the 

kWh incentive rate varies based on $0.072/kWh x [(kW savings x 5,256 hrs/yr)/kWh savings]  

• Custom Capital Measure: $195/kW and $0.067/kWh 

• Lighting Only Project: $143/kW and $ 0.0455/kWh 

Xcel Energy reserves the right to impose a maximum incentive amount limit per project and/or per customer 

or service provider. The incentive payments will be contingent upon compliance with the following: 

• Minimum verified savings of 50 kW peak demand and/or 200,000 kWh/yr annual energy per project 

(Xcel Energy reserves the right to waive the minimum verified savings requirement). 

• For custom capital projects that require significant measurement and verification (M&V) 

procedures, the incentive rates may be reduced to offset M&V costs. 

• Project completion (verified savings) within the timeline agreed upon at the beginning of the 

project. 

• Incentive amount is limited to no greater than eligible implementation costs. 

• Eligible implementation costs exclude customer in-house labor (except overtime incurred 

specifically to complete these projects). 

• Customer must submit proof of implementation costs, which include invoices, etc.

 
2 Note: Payments are subject to Xcel Energy verification. Information contained in this program description is subject to changes in the rules by the 
Public Utility Commission of Texas (PUCT).  
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2023 Retro-Commissioning Program 

The Public Utility Commission of Texas (PUCT) has authorized the investor-owned Transmission and 

Distribution Utilities operating in Texas to implement and manage an energy efficiency program known as 

the Retro-commissioning (RCx) Market Transformation Program3. This RCx Program pays for RCx studies 

at eligible customer sites and provides incentives for implementing recommended RCx measures that result 

in verified peak demand reduction and annual energy savings. In the Xcel Energy program, customer may 

be any Xcel Energy commercial, governmental, educational, or not-for-profit customer (or a group of 

eligible customers represented by a third-party) meeting the eligibility criteria. Customer completes a five-

step process in order to receive incentive payment: 

▪ Step One: Application (Appendix A). Customer submits the program application and letter of 

authorization (LOA) to allow Xcel Energy to review the facility information and utility data for 

feasibility, interest level and potential energy savings opportunities. If the project is approved, the 

customer will sign a Memorandum of Understanding (MOU) with the program administrator 

(Willdan Energy Solutions), outlining customer and program administrator responsibilities. 

▪ Step Two: Preliminary Screening. Willdan will collect facility data from customer and 

benchmark the facility. Major potential RCx and capital measures will be identified and their savings 

estimated. Willdan will evaluate the project based on the customer’s interest level in the 

recommended RCx measures, to determine if there is sufficient energy savings potential to 

proceed. If approved, the project proceeds to Investigation Phase. 

▪ Step Three: Investigation Phase. The RCx Agent performs a detailed investigation of the 

project building(s) and prepares an Investigation Report recommending potential RCx measures 

that may be implemented, along with their energy savings, cost estimates, and simple paybacks. 

▪ Step Four: Customer Implementation. The customer implements the RCx measures that were 

selected from the Investigation Report.  

▪ Step Five: Verification and Incentive Payment. The RCx Agent visits the project site to 

confirm implementation and verify the peak demand reduction and annual energy savings. The 

Verification Report specifies the RCx measures implemented, verified savings, and incentives, and 

contains relevant support documentation. 

Each of these steps is covered in detail in subsequent sections of this Program Manual. A flow chart giving 

an overview of this process has been included in Figure 1 on page 9. 

If the customer chooses to implement any major capital projects that were identified through this program, 

Willdan will manage this incentive process. Willdan will calculate the demand reduction and energy savings 

using the deemed methodology (wherever feasible), estimate the potential incentives and process the 

incentive payments. These major capital projects will be subject to the incentive rates stated on page 3. 

For eligible custom capital projects, Willdan will quantify the savings, and may provide or assist with the 

measurement and verification (M&V) process. Significant M&V procedures may reduce the incentive rates 

to offset M&V costs. Capital projects will be subject to pre-installation inspection before implementation 

and post-installation inspection after implementation, to verify savings and confirm incentive payment. 

 
3 PUCT SUBST R. 25.181, Docket No. 33487; Order Adopting the Repeal of 25.181 and 25.184 and of New 25.181 As Approved at the March 26, 
2008 Open Meeting (April 14, 2008). 
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Customers must commit to providing assistance to Willdan and the RCx Agent during the RCx study, and 

to a good faith effort to implement RCx recommendations deemed feasible. There are no penalties for 

electing not to implement any of the recommended measures beyond loss of energy savings and potential 

incentive payments for eligible measures.  

Application. Interested parties can apply to participate in the program by submitting their Preapproval 

Application form and Letter of Authorization (LOA) to the program administration site available at the 

following location:  http://www.xcelenergyefficiency.com. 

Xcel Energy will accept applications for participation in the 2023 RCx Program beginning 

January 2, 2023. Contracting. Once an RCx project is approved, a Memorandum of Understanding (MOU) 

between the customer and the Program Administrator, Willdan Energy Solutions, will be issued and signed.  

Peak Demand Period. Eligible RCx measures result in peak demand reduction and/or annual energy savings. 

For purposes of this program, the peak period consists of the hours from 1 p.m. to 7 p.m., 

during the months of June, July, August, and September, and the hours of 6 a.m. to 10 a.m. 

and 6 p.m. to 10 p.m., during the months of December, January, and February, excluding 

weekends and Federal holidays. 

Verification and Payment. Xcel Energy will provide incentive payments of verified savings based on the 

criteria described in the Financial Benefits section on page 3. For an explanation of how Xcel Energy verifies 

the amount of peak demand reduction and annual energy savings, see Step Five on page 22. 

Program Objectives 

The RCx Program seeks to achieve two primary objectives: (1) create the ability to reduce summer and 

winter peak demand and annual energy consumption in the Xcel Energy service territory in a cost-effective 

manner; and (2) assist Xcel Energy in reaching the demand savings goals established by the legislature 

and PUCT regulations. In addition, there are secondary program goals reflected in the RCx Program rules 

and procedures:  

1. Assist customers in understanding their current energy use and how to improve it with system 

modifications and enhancements; and, 

2. Identify custom energy conservation measures that are relatively low cost, may be implemented 

quickly, and will result in simple low paybacks based on their energy cost savings. 

Program Eligibility 

Interested parties may submit a Program Application for one or more Project Sites that may be good 

candidates for retro-commissioning. Individual facilities, companies with multiple sites within Xcel Energy’s 

service territory, and third-party owner’s representatives authorized to represent qualifying sites are all 

eligible to apply for this program. 

Customer Requirements 

Eligible customers and their representatives include any of the following entities: 

▪ Individual customers that own a facility or facilities that may meet the project eligibility criteria for 

this program; 

http://www.xcelenergyefficiency.com/
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▪ Other third-parties with customer agreements, acting as an owner’s representative (e.g., property 

managers). 

To ensure that the RCx Program incentive budget is allocated to projects that are likely to meet with 

success, all customers are required to complete an application demonstrating a commitment to fulfilling 

RCx Programobjectives and competency in completing their selected RCx measures in a timely manner. 

Customers are required to submit information concerning their utility usage, building equipment and 

systems, and operating characteristics as part of the RCx Program application process.  

Applications may be downloaded at the program administration website, www.xcelenergyefficiency.com, 

and providing customer and proposed site information. A more complete description of the application 

requirements can be found in Step One on page 10. 

Project and Site Eligibility 

A project site is defined in the RCx Program as one or more metered locations that are good candidates for 

a retro-commissioning study, or as determined by the Program Administrator. Customers may include more 

than one project site in their applications, provided the project sites meet the following requirements: 

1. Is under the control of an Xcel Energy Customer in Southwest Public Service Company’s Service 

Territory in the State of Texas taking Secondary or Primary voltage service and/or a non-profit, 

governmental, or educational institution served by Xcel Energy;  

2. The site can provide significant peak demand and annual energy savings;  

3. The total area for all sites is at least 150,000 ft2 of conditioned space (or can otherwise demonstrate 

significant baseline energy use);  

4. Each site has an existing building control system;  

5. Customer has a serious interest and capability in implementing their selected RCx measures in a 

timely manner; and, 

6. Priority will be given to applicants with the most potential for energy savings.  

Other factors that may be considered for participation of an RCx study include: 

1. Higher than average energy usage when compared to similar buildings; 

2. Minimal RCx strategies currently implemented; 

3. Building drawings and other relevant facility documentation are available; 

4. Building systems are relatively free of defect, with no major upgrades/replacements planned in the 

near future; and, 

5. Each building utilizes larger, centralized heating, ventilation, and air conditioning (HVAC) 

equipment, rather than smaller, localized HVAC equipment. 

The Program Administrator will evaluate all sites and will combine them into one or more projects as 

necessary to achieve the required savings opportunities for each project. 

Capital Measure Eligibility 

The program does not specify eligible measures in order to allow flexibility to program participants in 

implementing energy efficiency measures. List below provides some examples of eligible capital measures. 

http://www.xcelenergyefficiency.com/
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1. Commercial Cooling and Ventilation 

• Installation of high-efficiency chillers or packaged cooling units. 

• Air-side and water-side economizer 

• Fan and pump motor efficiency upgrades 

• Constant air volume (CAV) to variable air volume (VAV) conversion 

• Fan and pump variable speed drive (VSD) installations 

2. Commercial Lighting 

• Lighting controls to reduce operating hours (in conjunction with lighting efficiency measures 

only) 

• Traffic signal LED conversions 

• LED retrofits 

• Installation of premium-efficiency 

• Lighting in new construction projects 

3. Refrigeration 

• Refrigeration case doors 

• Energy-efficient refrigerators 

• Commercial refrigeration efficiency (multiplexing compressors and other refrigeration efficiency 

measures) 

4. Industrial Process 

• Motor-efficiency upgrades 

• Variable speed drive installations on industrial fans and pumps 

 

Program participant may propose innovative or non-traditional energy-efficiency measures. Xcel Energy 

and the Program Administrator will consider any measures that are not listed above for program eligibility 

on a case-by-case basis as long as they meet the following requirements:  

• Measure must produce savings through an increase in energy efficiency or a substitution of 

another energy source for electricity supplied through the transmission and distribution grid 

• Measure may produce a measurable and verifiable electric demand reduction during the peak 

summer period or may reduce electricity consumption or may produce both demand and 

energy savings. While individual measures may provide either or both, a Commercial project 

must reduce both electricity consumption and peak demand savings.  

• Measure must have a minimum useful life as specified in the PUCT recognized measure life 

table. and  

• Measure must exceed minimum equipment standards as provided in the program manual  

• Renewable energy measures meeting the requirements of the PUCT’s Energy Efficiency Rule 

(Substantive Rule 25.181) may qualify for an incentive. 

 

The following measures are excluded from consideration in the program:  

• Measures that involve plug loads (i.e. room air conditioners)  

• Measures that involve self-generation or cogeneration, except for renewable technologies  

• Measures that rely on changes in customer behavior  

• Measures that require no capital investment  
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• Measures that achieve savings through equipment maintenance, retro-commissioning or 

operational changes, without any equipment efficiency upgrades  

• Measures that are required by state or federal law, building or other codes or are standard 

industry practice  

• Measures that result in negative environmental or health effects  

• Measures that receive an incentive through any other Xcel Energy standard offer or market 

transformation program 

 

If the program participant proposes measures for which deemed savings values have not been approved 

by the PUCT, then incentives must be based on verified peak demand and/or energy savings using the 

International Performance Measurement and Verification Protocol (IPMVP). The IPMVP may be downloaded 

from www.ipmvp.org. The M&V Guidelines for Retrofit and New Construction Projects (hereinafter “M&V 

Guidelines”) provide additional guidance on these alternate M&V approaches. The M&V Guidelines 

document is available at www.texasefficiency.com. Refer to TRM 8.0. 

Xcel Energy will be the final authority on whether any particular measure is eligible for incentives. 

RCx Program Measure Eligibility 

RCx Program measures must meet the following requirements: 

1. Must produce verified demand savings (kW), defined as the average reduction of electrical 

consumption during the specified peak demand period, and/or verified annual energy savings 

(kWh/yr), as the result of implementing the selecting RCx recommendations.  

2. Must be a result of repairing, adding enhancements/upgrades to, or changing the operating 

conditions of existing building equipment or systems. (It does not include replacing major 

equipment with higher efficiency equipment.) 

3. Must comply with all code and safety requirements. 

4. Must be intended as a relatively permanent change with a perceived measurable life expectancy 

of at least 4 years. (It does not include measures that rely on temporary or behavioral changes.) 

Some typical RCx Program measures include, but are not limited to: 

1. HVAC equipment schedule changes 

2. HVAC temperature reset/ setpoint changes 

3. Repair/ re-calibrate sensors, equipment or systems 

4. Add, repair or optimize variable frequency drives (VFDs), demand control ventilation (DCV) and 

economizers 

5. Balance systems to reduce outside airflow 

6. Eliminate simultaneous heating and cooling 

7. Reduce system pressure 

In general, the RCx Program does not specify limits to the types of measures eligible to be considered, 

other than described above. This allows flexibility in customizing RCxsolutions for specific sites. However, 

the following measures are specifically excluded from consideration for this program: 
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1. Measures where the savings result from the re-location of existing operations to a location outside 

of the area served by Xcel Energy; and 

2. Measures that receive an incentive through any other energy efficiency program offered by Xcel 

Energy.4 

Only projects identified and approved by the Program Administrator will be considered eligible RCx 

measures, and incentives will be paid only for verified peak demand and annual energy savings directly 

related to the RCx measures identified and quantified in the approved RCx Program Verification Report.  

RCx Program Study Eligibility 

Each project must be evaluated and approved by the Program Administrator prior to commencing an 

RCxstudy. The investigation and verification process of approved projects must be performed by approved 

RCx Program Agents (RCx Agent), and reviewed and approved by the Program Administrator. RCx Agents 

are engineering firms engaged in facility engineering and/or commissioning, which have been approved by 

the Program Administrator as qualified to provide these services.  

Once a project is approved, the customer may select an RCx Agent from the program’s approved list, or 

may elect to have the Program Administrator select the most appropriate RCx Agent for their project. If 

the customer prefers to use a qualified firm that is not currently an approved RCx Agent, they may have 

that firm apply to become an approved RCx Agent.  

Engineering firms interested in becoming approved RCx Agents should complete the Request for 

Qualifications (RFQ) form and submit it to the Program Administrator for evaluation. Staff interviews and 

additional documentation may be required. The RCx Agent RFQ may be downloaded from the program 

website at: www.xcelenergyefficiency.com.  

Retro-commissioning Program Review and Approval 

The application process for the 2023 program year begins on January 2, 2023. All RCx Program applications 

are reviewed on a first-come, first-served basis; however, Xcel Energy reserves the right to move an 

application up or down the priority list based on the potential for demand and energy savings, interest and 

ability of the customer to implement feasible measures, or other such reasonable factors as may be applied. 

Applications will be accepted for the program until all funds have been committed. Projects placed on the 

waiting list that are not accepted for a given program year may be carried over into the next program year 

and must be resubmitted to the Program Administrator.   

Upon approval of a project application, the Program Administrator will notify participants and 

initiate the contracting process.  

  

 
4 This provision does not preclude a customer from participating in other programs for measures that are different than the measures recommended in 
the RCx Program.  

http://www.xcelenergyefficiency.com/
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Step 1: The Application Process 

A customer’s first step to participate in the Xcel Energy RCx Program is to download a preapproval 

application at http://www.xcelenergyefficiency.com. A separate application is required for each Project Site 

to be considered for inclusion in the customer’s proposed project(s). The completed application should be 

submitted to the Program Administrator. Customers are encouraged to apply as soon as possible after the 

Xcel Energy bid period opens in order to increase their chances of being approved and enrolled in the 

program this year. For 2023, applications will be received on a rolling basis beginning January 2, 2022.  

Applications are subject to ranking by Xcel Energy based on factors including, but not limited to, the amount 

and type of peak demand and annual energy savings potential, and Xcel Energy’s perception of the 

likelihood that the customer will implement enough RCx recommendations to make the project viable. Xcel 

Energy and the Program Administrator will review each application. In some instances, the Program 

Administrator may determine that multiple buildings by the same customer must be consolidated into one 

project to achieve the required savings. 

Proposals will be accepted until and after the program goal has been reached, or until the program funding 

has been reached. Applications received after the program goal or funding has been reached will be placed 

on a waiting list, from which they will be drawn in the order received in the event previous applications are 

either rejected or re-prioritized.  

By submitting the preapproval application forms, the customer is requesting that Xcel Energy review the 

application and, if approved, reserve funding for the RCx study and potential implementation incentives, 

pending execution of the Memorandum of Understanding (MOU). The application includes several sections 

and attachments that must be completed by the customer. For assistance in completing the application, 

please contact the Program Administrator. 

Applications will be ranked and successful candidates will be offered enrollment into the program until the 

program goal has been reached and all incentive funding has been committed. Once approved, the Program 

Administrator will forward the customer an MOU for the project. A flow chart for the Application Process 

has been included in Figure 2 on page 15. 

Required Customer Information 

The application form includes questions that all customers are required to complete. Customers must 

provide information about their building(s) and its electricity usage. The following fields must be filled out 

in the Commercial Customer Information section of the application.  

1. Company Name.  

2. Mailing Address Information. This should be the business address of the customer, to which 

project correspondence, including payment at the end of the program year, should be addressed. 

3. Customer and/or Owner’s Representative Contact Name - Identification and information 

related to the representative of the customer with primary responsibility for implementing the 

project.  

4. Phone Number. At least one phone number is required. 

5. Email Address. An email address is required for project communications. 

http://www.xcelenergyefficiency.com/
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Required Project Facility Information 

Customers must provide relevant information regarding the building for the proposed RCx study by filling 

out the Facility Information section of the application.  

1. Facility Name. The name of this facility. For example, Building A, Section 100, Maintenance, etc. 

are acceptable names. Facilities within the facility may or may not have names. 

2. Facility Address. This should be the physical address of the facility where the project is going to 

be completed. 

3. Xcel Energy Premise Number(s). This nine-digit number can be identified on the customer’s 

electric bill, and is necessary in order to verify the location, service and utility data of the customer’s 

proposed building.   

4. Building Type. This should be the basic description of the building based on its use, such as 

office, K-12 school, college/university, hospital, assisted living, etc. 

5. Conditioned Square Footage. This should be the total square footage that is enclosed and is 

served by HVAC equipment to provide space conditioning. This number may be an estimate, if 

unknown. 

6. Year Built. This year may be an estimate, if unknown. 

7. Heating System Type. 

8. Cooling System Type. 

9. HVAC Control System Type. 

As part of the application review, Xcel Energy and the Program Administrator will review the facility 

information and past electricity data. The Program Administrator may request clarification of, or additional 

information about, any item in the application. Customers must respond to such requests within the time 

period specified by the Program Administrator. If the clarification or additional information is not 

forthcoming in a timely manner, Xcel Energy may choose to discontinue its evaluation of the application. 
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Information and Application Contacts 

MATERIAL 
REQUESTS 

BEST SOURCE ADDRESS AND CONTACT 

Program Questions Email/Phone 

Bryan Whitson, DSM Product Portfolio 

Manager 

Bryan.J.Whitson@xcelenergy.com  

 

Larry Daniels, Willdan Energy Solutions,  

Program Manager 

LDaniels@willdan.com  

281-638-7140 

 
Additional Support: 

Al Dugas, Willdan Energy Solutions 
Senior Project Manager 

ADugas@willdan.com 
346-624-7388 

 

Customer Agreements Mail/Email  

Will be provided to qualifying applicants by 
the Program Manager upon completion of the 

application review. 

Larry Daniels, Willdan Energy Solutions,  

Program Manager 

950 Threadneedle St, Suite 275 

Houston, Texas 77079 

LDaniels@willdan.com 

Contracting Process 

Once an Application has been reviewed and approved by Xcel Energy and the Program Administrator, 

qualifying applicants will receive a Memorandum of Understanding (MOU). Because this is a program 

regulated by the PUCT, the terms of the MOU are uniform and effectively non-negotiable, except where it 

can be demonstrated to the satisfaction of Xcel Energy that unique circumstances merit revision. Once the 

MOU is signed by both the customer and Xcel Energy, the customer’s primary obligation will be to perform 

the following:  

1. Provide all relevant facility information (e.g., building drawings, operating hours, control 

sequences, etc.) and project cost documentation for implemented measures. 

2. Provide access to the facility’s electricity usage data, obtained through the signed Letter of 

Authorization (LOA). 

3. Provide building access to Xcel Energy, Willdan, and the RCx Agent, as necessary to complete the 

RCx study and verification of implemented measures. 

4. Make a good faith effort to implement recommended RCx measures that are deemed feasible. 

The primary obligations of Xcel Energy and its Program Administrator will be to perform the following:  

mailto:Bryan.J.Whitson@xcelenergy.com
mailto:ADugas@willdan.com
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1. Have an expert perform an RCx study of the approved building(s) at no charge to the customer. 

2. Provide an Investigation Report recommending potential RCx measures and their estimated 

energy savings, implementation costs, and simple paybacks. 

3. Confirm the implementation of the selected RCx measures and provide a Verification Report 

designating the verified peak demand and annual energy savings for the project. 

4. Calculate and issue the customer incentives, based on verified peak demand and annual energy 

savings relating to the eligible RCx implementation. 

Confidentiality 

This and all Market Transformation Programs are subject to oversight by the PUCT, which may request a 

copy of any program materials that Xcel Energy receives. Sensitive company and project information 

submitted by the customer to Xcel Energy, such as process descriptions, management information, and 

financial statements will be treated confidentially. 

Submission of False Information 

Xcel Energy reserves the right to discontinue its evaluation of all submittals and terminate all Agreements 

of a customer if it is determined that any submission or part of any submission contains intentionally false, 

misleading, or materially incorrect information. 
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Step 2: Preliminary Screening 
Once the Memorandum of Understanding (MOU) has been executed, the project proceeds to the 

Preliminary Screening phase. The purpose of this phase is to determine whether there are sufficient savings 

to proceed further with the project. A flow chart for the Preliminary Screening has been included in Figure 

3 on page 17. 

Selection of an RCx Agent 

The RCx studies may only be performed by approved RCx Agents, which have already been vetted and 

approved by the Program Administrator. The customer may select their preferred RCx Agent from the 

approved list. Every effort will be made to accommodate this preference, but there may be some instances, 

such as scheduling conflicts, that prevent this selection. If the customer’s preferred engineering firm is not 

already an approved RCx Agent for this program, that firm may submit their qualifications to the Program 

Administrator and fully complete the Master Service Agreement to be considered. The Master Service 

Agreement can be found at the end of this Program manual or on the Program website, 

www.xcelenergyefficiency.com. In the instance where the customer has no preference, the Program 

Administrator will select the RCx Agent based on its qualification specific to each project, manpower 

availability, etc. 

Preliminary Screening Evaluation 

The Program Administrator will collect additional site-specific information, including equipment lists, control 

setpoints, operational strategies, etc. This process may involve additional facility staff interviews and 

possibly a brief site visit. The major, feasible RCx measures and their estimated peak demand and annual 

energy savings will be identified. The Program Administrator will review these recommendations with the 

customer. The customer will confirm the RCx measures in which they have a serious interest in pursuing, 

although this is not a commitment to implement. The Program Administrator will evaluate the savings 

potential of the selected RCx measures to determine if there is sufficient savings opportunity to continue 

with the project. If approved, the project will proceed to the Investigation Phase. If the project is not 

approved, it may be terminated, or the terms renegotiated. 

The Preliminary Screening may also include identification of potential major capital measures, such as 

lighting retrofits and HVAC unit replacements. The Program Administrator may provide estimated demand 

reduction and annual energy savings, based on the deemed method. The annual energy cost savings, 

estimated implementation costs, potential incentives, and simple payback may also be provided for the 

capital measures that the customer is interested in pursuing. The incentive rates and terms for capital 

measures are listed on page 3 of this program manual. 
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Step 3: Investigation Phase 

The purpose of the Investigation Phase is to conduct an in-depth evaluation of the Project Site and identify 

operational improvements and system enhancements that would result in significant peak demand and 

annual energy savings with low paybacks. A flow chart for the Investigation Phase has been included in 

Figure 4 on page 19. 

Investigation Process 

The RCx Agent will expand further upon the opportunities recommended in the Preliminary Screening 

summary and identify additional potential measures. The RCx Agent will coordinate with facility staff to 

obtain additional information needed to complete the RCx study. This information may include building 

drawings, equipment manuals, testing and balancing reports, etc. Other critical information will be obtained 

for the control system, such as control sequences, setpoints, equipment operating schedules, trend data, 

etc. If possible, the RCx Agent will need read-only access to the building’s central control system. 

A site visit will also be scheduled to collect data and verify baseline conditions. During this site visit, the 

RCx Agent will require access to the major building HVAC equipment, such as chillers, pumps, boilers, air 

handling units, and exhaust fans. Nameplate data and readings from gauges and control panels will be 

recorded. In some instances, specific conditions may be established using test equipment or short-term 

metering.  

Investigation Report 

The RCx Agent will prepare a report detailing their findings based on the facility documents, utility data, 

and site visit information. The report will include a facility description, basic utility analysis with facility 

benchmarking, the list of RCx measures, and a brief description of each proposed RCx measure. The RCx 

measures will be presented in an RCx Summary Table, identifying the estimated peak demand (kW) and 

annual energy (kWh) savings, annual electricity cost savings ($/yr), estimated implementation cost, and 

simple payback for each measure. The report will be reviewed and approved by the Program Administrator 

to help ensure quality, feasibility, and technical accuracy. 

The approved report will be issued to the customer. An Investigation meeting will be scheduled, either in 

person or via teleconference, between the customer, Xcel Energy, RCx Agent, and Program Administrator. 

The Investigation Report will be reviewed during the meeting, and the customer will indicate which RCx 

measures they plan to implement. The project timeline and project savings will be reviewed based on these 

selections. If there are sufficient savings opportunities to continue with the project, it will be approved to 

proceed to Customer Implementation. If the project is not approved, it may be terminated, or the terms 

renegotiated. 
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Step 4: Customer Implementation 

The customer is responsible for implementing the selected RCx and capital measures and ensuring their 

timely completion. The eligible implementation costs must be documented in order to receive incentives 

for qualifying measures. Once RCx implementation is complete, the customer will notify the Program 

Administrator and RCx Agent, and the project will proceed to the Verification Phase. Once the capital 

implementation is complete, the customer will notify the Program Administrator, and the post inspection 

will be scheduled. 
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Step 5: Verification and Incentive Payment 

The RCx Agent will perform the Verification Process after the RCx implementation is complete, to verify 

that the RCx measures were implemented and are operating as specified in the Investigation Report. Peak 

demand and annual energy savings and incentive payment amounts will be based on actual and verified 

savings, as approved by the Program Administrator. The Program Administrator and Xcel Energy will be 

the final authority on verified savings and incentives, and all decisions regarding this will be final and 

binding. A flow chart for the Verification and Incentive Payment process has been included in Figure 5 on 

page 23. 

Verification Process 

The RCx Agent will coordinate with facility staff to obtain new information needed to verify the measures, 

which may include testing and balancing reports, control sequences, setpoints, equipment operating 

schedules, trend data, etc. If possible, the RCx Agent will need read-only access to the building’s central 

control system. The RCx Agent will also schedule a site visit, during which evidence will be collected, such 

as photos, readings from gauges and control panels, etc. In some instances, specific conditions may be 

verified using test equipment or short-term metering. 

Based on their findings, the RCx Agent will revise the peak demand and savings as needed. The Verification 

Report will include the RCx Summary Table for the RCx measures implemented and updated with their 

verified peak demand and annual energy savings, estimated electricity cost savings, and actual 

implementation costs and simple paybacks. This report will also include a description of each RCx measure, 

the verification methodology, and an explanation of the changes and the importance of maintaining the 

new strategy. The Program Administrator will review and approve the Verification Report.  

The approved report will be issued to the customer. A Verification meeting will be scheduled, either in 

person or via teleconference, between the customer, Xcel Energy, RCx Agent and Program Administrator. 

The Verification Report will be reviewed during the meeting, and the incentives confirmed if applicable. 

Incentive Payments 

The Program Administrator will issue an incentive payment on behalf of Xcel Energy for eligible 

implemented RCx measures based on the following rates:  

• $20/kW verified peak demand savings 

• $0.01/kWh verified annual energy savings 

Xcel Energy reserves the right to impose a maximum incentive amount limit per project. The incentive 

payments will be contingent upon compliance with the following: 

• Minimum verified savings of 50 kW peak demand and/or 200,000 kWh/yr annual energy per project 

(Xcel Energy reserves the right to waive the minimum verified savings requirement) 

• Project completion (verified savings) within the timeline agreed upon at the beginning of the project 

• Incentive amount is limited to no greater than eligible RCx implementation costs 
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• Eligible RCx implementation costs exclude customer in-house labor (except overtime incurred 

specifically to complete these projects) 

• Customer must submit proof of RCx implementation costs 

Xcel Energy will pay a customer incentive payment for each Project with RCx implementation that meets 

the criteria stated above. In the event a customer fails to produce sufficient demand or annual energy 

savings, Xcel Energy reserves the right to either waive the minimum savings requirement or decline to 

make any incentive payments and terminate the Project. Xcel Energy’s payment of Incentive Payment(s) 

to the customer is expressly and specifically conditioned upon Xcel Energy or the Program Administrator 

receiving all required notices, submittals, and materials from the customer within the applicable period 

specified in the Agreement. Failure by the customer to deliver any required notice, submittal, or material 

within the applicable period specified in the Agreement shall be deemed a material breach of the 

Agreement. Xcel Energy reserves the right to observe operational conditions and utility data at this facility 

for up to two years after completion of this project. 
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Appendix A: Application Documents 

Customers may apply to participate in Xcel Energy’s 2023 RCx Program by completing and submitting a preapproval application. 

The customer must include contact information and facility information for each proposed Project, as previously described in Step 

One. Once a customer completes a Program Application and is approved for participation in the RCx Program, the customer wanting 

to receive an RCx study must also complete and submit a Letter of Authorization (LOA), granting the Program Administrator access 

to the facility’s last 12-months of electricity data for benchmarking purposes. In addition, a Memorandum of Understanding will 

need to be completed. 

To apply for participation in the Xcel Energy 2023 RCx Program, visit the program website (located at 

http://www.xcelenergyefficiency.com).  

Attachments: Preapproval Application 

  

http://www.xcelenergyefficiency.com/
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APPLICATION 

TEXAS 

 
 

Xcel Retro-commissioning (RCx) Program 
APPLICATION 

 

 
Commercial Customer Information 

 
 

Company Name    

 

 

Mailing Address                                                                                         City     

 
 
State              ZIP 
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Contact Name (PRINT)                                                                                Title  
  

 
Phone                                                      Email* 
  

 

 
Owner’s Representative (IF APPLICABLE)  
  

 
Contact Name (PRINT)                                                                                 Title  
  

 
Phone                                                 Email*   
  

*By providing your email address, you are granting Xcel Energy permission to send further emails regarding our programs and services. 

 
Facility Information 

 

Facility Name Facility Address Building Type Square Footage Year Built Premise Number(s) 

      

      

      

      

      

      

      

 

The above information is submitted for the sole purpose of applying to participate in the Xcel Energy Retro-

commissioning (RCx) Program. I hereby certify this information to be true and indicate my interest and 

willingness to participate in the program. I hereby agree to acknowledge facility’s host customer about my 

participation in the Xcel RCx program and coordinate with the host customer to provide 

Xcel Energy or its designee access to the facility during normal business hours for the purpose of conducting 

site assessment or inspecting the installed equipment. 

 
Customer Signature   

   

Name (PRINT)                                                              ____ Title____________________________________________                                                                                

Date___________________________________________________ 
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Appendix B: Master Service Agreement 
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Master Service Agreement between Willdan Energy Solutions 

and  

____________________________ 

Xcel Energy - Texas Retro-Commissioning Program 

 This Master Services Agreement (MSA) is created as of 

(Month)______________________ (Day)______, (Year)__________ (the “Effective Date”) by 

and between Willdan Energy Solutions, a California corporation (“Willdan” or “WES”) and 

_______________________________, a ____________ corporation (“Subcontractor”). 

RECITALS 

 A. WES has entered into an agreement (the "Prime Agreement") with Southwest 

Public Service Company, doing business as Xcel Energy ("Xcel"), to provide program 

administration services for Xcel's Texas Retro-Commissioning Program (the "Program").  This 

Program is governed by the rules and regulations set by Public Utility Commission of Texas 

(PUCT). 

 B. Subcontractor is experienced and qualified to perform the services as generally 

described in Section 3 below, in accordance with the expectations of Xcel. 

 C. Subcontractor shall comply with all relevant terms and conditions as may be 

imposed by Xcel for the Program. WES shall identify such terms and conditions in the Task Orders 

for such projects. 

 D. WES wishes to enter into this Agreement with Subcontractor to perform services 

as described in Section 3 (Scope of Services) below.  

 NOW, THEREFORE, in consideration of the promises and covenants set forth herein, the 

parties hereto agree as follows. 

 1. Terms and Conditions. The terms and conditions that govern this Agreement shall 

be those contained or referenced herein and those referenced in the Contract Documents defined 

in Section 2. 

 2. Contract Documents. This Agreement consists of the following documents ("Contract 

Documents") and all exhibits and attachments thereto, each of which is hereby expressly incorporated to 

constitute a part of this Agreement. The documents are listed in their governing order from highest to lowest, 

with A, being of highest importance. In the event a conflict or inconsistency exists between the Contract 

Documents, such conflict or inconsistency shall be resolved in favor of the higher-ranking document. The 

documents shall take precedence in the following descending order. Any revisions or Change Orders shall rank 

higher than the documents they revise or change to the extent they conflict or are inconsistent with the original 

documents, and in all other circumstances they shall share the same precedence classification as the original 

documents they revise or change. 

  A. This Agreement 

  B. Exhibit A - Task Order 

  C. Exhibit B - General Conditions 

 3. Scope of Services. All Services performed by Subcontractor under this Agreement 

will be defined by a project-specific, written Task Order. Task Orders shall be generally in the 

form of Exhibit A attached hereto. Subcontractor shall be responsible for completing various tasks 

dependent on the level and type of services requested by WES and the particular project to which 

is assigned under the Task Order. This Agreement does not guarantee any specific amount of work. 
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WES reserves the right to adjust the scope of services under any Task Order. In the event of such 

adjustments in the scope of services, Subcontractor's compensation shall be adjusted to reflect 

increases or decreases in the Services.   

 The following deliverables shall be provided by Subcontractor to WES: 

  a) Project status updates as requested by WES. 

  b) Project reports and savings calculations as required by the Task Orders. 

  c) Invoices documenting, in detail, the services performed as well as total costs 

of equipment installed. 

 4. Compensation. Subcontractor shall be compensated, as provided in each Task 

Order. Such payments shall constitute Subcontractor’s sole compensation for the performance of 

Subcontractor’s services under this Agreement. Subcontractor shall be paid for such services 

within  (30) days of receipt of payment by WES from Xcel. Subcontractor shall be paid on the 

basis of invoices submitted by Subcontractor to WES not more frequently than once per month 

and not less frequently that once per quarter for Services performed within the billing period. 

Invoices shall be submitted in a format and detail acceptable to WES. Failure to timely comply 

with the format and detail required by WES may delay both processing and payment by Xcel to 

WES and by WES to Subcontractor. 

The acceptance by Subcontractor of final payment for services performed under a Task 

Order shall release WES and Xcel from all claims and liability that Subcontractor, its 

representatives, and assignees might otherwise have relating to the services performed under that 

Task Order. 

Subcontractor shall keep, maintain, and preserve this Agreement at its principal office 

throughout the term of this Agreement and for a period of three years after completion of 

Subcontractor's work, full and detailed books, accounts, and records pertaining to the performance 

of this Agreement, including without limitation, all bills, invoices, payrolls, subcontracting 

efforts, and other data evidencing, or in any material way related to, the direct and indirect costs 

and expenses incurred by Subcontractor in the course of such performance. 

 5. Method of Performing the Services. Subcontractor will determine the method, 

details, and means of performing the Services. Notwithstanding the foregoing, Subcontractor 

agrees to (a) comply with the reasonable policies, procedures and practices established by WES 

and Xcel during the term of this Agreement, and (b) cooperate with all reasonable requests of WES 

regarding the performance of the Services. Subcontractor shall perform the services in an efficient 

and expeditious manner in accordance with the terms, conditions, and provisions of this 

Agreement, as required by the Task Order, and in accordance with the current professional 

standards expected for the performance of services of the type described in this Agreement. 

Subcontractor shall furnish such personnel and procure such materials, supplies, tools, equipment, 

and other items as may reasonably be necessary for Subcontractor to perform the Services in 

accordance with this Agreement and the Task Order.   

 6. Time of Performance. Subcontractor shall diligently perform the Services 

required under this Agreement and in accordance with the schedule specified by WES in the Task 

Order. Time is of the essence. If Subcontractor falls behind schedule, Subcontractor shall 

immediately notify WES of the estimated delay and shall provide a written explanation of the 

delay if requested by WES. Failure to commence or complete work in a timely manner and/or 

diligently pursue work to completion shall be grounds for termination of this Agreement. Any 
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waiver by WES of any required completion time on the part of Subcontractor shall not constitute 

a waiver of the requirement for strict compliance with respect to subsequent delays. 

 7. Force Majeure. Neither party hereto shall be liable for any failure or delay in the 

performance of its respective obligations hereunder if and to the extent that such delay or failure 

is due to a cause or circumstance beyond the reasonable control of such party, including, without 

limitation, acts of God or the public enemy, expropriation or confiscation of land or facilities, 

compliance with any law, order or request of any Federal, State, municipal or local governmental 

authority, acts of war, rebellion, sabotage, or damage resulting therefrom, fires, floods, storms, 

explosions, accidents, riots, strikes, or the delay or failure to perform by reason of any cause or 

circumstance beyond the reasonable control of such Subcontractor. 

 8. Technical Data. For the purposes of this Section 8, the following terms shall have 

the following meanings: 

 "Contract Data" means Technical Data first produced in the performance of this 

Agreement, Technical Data which is specified to be delivered under this Agreement or any Task 

Order, and/or which is actually delivered in connection with this Agreement or any Task Order. 

 "Proprietary Data" shall mean Technical Data which incorporate trade secrets developed at private 

expense, such as design procedures or techniques, chemical composition of materials, or manufacturing 

methods, processes, or treatments, including minor modifications thereof, provided that such data: (i) are not 

generally known or available from other sources without obligation concerning their 

confidentiality; (ii) have not been made available by the owner to others without obligation 

concerning its confidentiality; and (iii) are not already available to WES or Xcel without obligation 

concerning their confidentiality. 

 "Technical Data" shall mean recorded information regardless of form or characteristic, of 

a scientific or technical nature. It may, for example, document research, experimental or 

developmental, or demonstration, or engineering work, or be usable or used to define a design or 

process, or to procure, produce, support, maintain, or operate material. The data may be graphic 

or pictorial delineations in media such as drawings or photographs, text in specifications or related 

performance or design type documents or computer software (including computer software 

programs, computer software data bases, and computer software documentation). Examples of 

Technical Data include research and engineering data, engineering drawings and associated lists, 

specifications, standards, process sheets, manuals, technical reports, catalog item identification, 

and related information. Technical Data as used herein does not include financial reports, cost 

analyses, and other information incidental to contract administration.  

 

Rights in Technical Data shall be allocated as follows: 

  (1) WES shall have: 

   (i) the right to use, duplicate, or disclose Contract Data, in whole or in 

part, in any manner and for any purpose whatsoever, and to permit others to do so, except as 

otherwise provided below with respect to Proprietary Data, and 

   (ii) no rights under this Agreement in any Technical Data which are not 

Contract Data. 

  (2) Subcontractor shall have 

   (i)    the right to use for its private purposes subject to patent, or other 

provisions of this Agreement, Contract Data it first produces in the performance of this Agreement 
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provided the data requirements of this Agreement have been met as of the date of the use of such 

data. 

 Subcontractor agrees that to the extent it receives or is given access to Proprietary Data or 

other technical, business or financial data in the form of recorded information from WES or Xcel, 

Subcontractor shall treat such data in accordance with any restrictive legend contained thereon, 

unless another use is specifically authorized by prior written approval of WES or Xcel, as 

applicable.  Subcontractor acknowledges that all rights granted to WES under this Section may, in 

turn, be granted by WES to Xcel. 

   

 9. Infringement. Royalties and fees for patents, trademarks, copyrights, or trade 

secrets related to designs, materials, articles, apparatus, devices, equipment, or processes and the 

like ("Design(s)") used in or created pursuant to the Agreement, are included in the Agreement 

price. Subcontractor shall, at its own expense, hold harmless and defend WES and Xcel against 

any claim, suit or proceeding which is based upon any claim that manufactures, sells or uses  any 

such Design(s), material, article, apparatus, device, equipment or process, or any part thereof, 

constitutes an infringement of any patent, trademark, copyright, trade secret or any other 

proprietary right of a Third Party, and Subcontractor shall pay all defense costs and damages and 

costs awarded against Xcel and WES, including attorneys' fees resulting therefrom. 

 If any Design(s), or any part thereof is found to constitute infringement and/or its use is 

enjoined, Subcontractor shall, at its own expense, subject to the following provisions, either: 

(i) procure for Xcel an irrevocable, royalty-free license to continue Xcel's use 

of the Design(s), 

(ii) with Xcel's prior written approval, replace the same with equal but non-

infringing Design(s), or 

(iii) with Xcel's prior written approval modify the Design(s) so it becomes non-

infringing, provided that no such replacement or modification shall in any 

way amend or relieve Subcontractor of its obligations set forth in the 

Agreement, including these General Conditions. 

 Notwithstanding any proprietary legends or claims of copyright, Xcel and WES may copy 

or reproduce documents and information furnished by Subcontractor and distribute such copies or 

reproduction to others in connection with the Project. Subcontractor is responsible for obtaining 

necessary permission and releases from any Third Parties and shall, at its own expense, hold 

harmless and defend Xcel and WES against any and all claims, suits or proceedings based upon 

any claim that a proprietary right or copyright has been infringed.  

 10. Withholding, Taxes and Benefits. Subcontractor will be responsible for 

withholding, accruing, and paying all income, social security and other taxes and amounts required 

by law. Subcontractor will also be responsible for all statutory insurance and other benefits 

required by law for Subcontractor and its Staff and all other benefits promised by Subcontractor 

to its Staff, if any. Subcontractor also agrees to submit a completed W-9 form (Request for 

Taxpayer Identification Number and Certification) prior to start of Services. 

 11. Records. For term of this Agreement and for a period of three years after 

completion of Subcontractor's Services, Subcontractor shall maintain at Subcontractor's principal 

office a written record relating to the Services performed by Subcontractor under any Task Order, 

including full and detailed books, accounts, and records pertaining to Subcontractor's performance 
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of Services, including without limitation all bills, invoices, payrolls, subcontracting efforts and 

other data evidencing, or in any material way related to, the direct and indirect costs and expenses 

incurred by Subcontractor in the course of such performance.  

 12. Non-Solicitation. Subcontractor and WES mutually agree that neither entity nor its 

officers, subcontractors, agents or employees (collectively the “parties”) shall directly or 

indirectly, at any time during the term of this Agreement and for a period of one (1) year following 

the termination of this Agreement knowingly employ, retain, or solicit the employment or retention 

of any person who is, or was, during the term of the Agreement an employee of either entity 

without the prior written consent of the other party. Notwithstanding the foregoing, either party 

may employ the employee of the other if such person and/or if no individual solicitation was made 

to that employee, but the employee is responding to an advertisement made to the public. 

 13. Non-Compete. Subcontractor shall not directly or indirectly, whether 

independently or jointly with another person or entity, compete with WES for any extension, 

renewal or re-compete of the Xcel Program which is the subject of this Agreement.   

 14. Warranties and Guarantees. All services performed by Subcontractor shall be of 

high quality in accordance with the requirements of Xcel and WES. Subcontractor represents and 

warrants that Subcontractor, and its employees, have the qualifications, experience, and facilities 

necessary to properly perform the Services required under this Agreement in a thorough, 

competent, and professional manner. Subcontractor shall always faithfully, competently, and to 

the best of its ability, experience, and talent, perform all Services. In meeting its obligations under 

this Agreement, Subcontractor shall employ, at a minimum, generally accepted standards and 

practices utilized by persons engaged in providing services similar to those required of 

Subcontractor under this Agreement. Subcontractor represents and warrants to WES and Xcel that 

it or one of its affiliates has, and shall keep in effect, all licenses permits and approvals that are 

legally required to practice its profession and to provide the Services hereunder.  In the event that 

any services, reports, or submittals provided by Subcontractor are not satisfactory, Subcontractor 

shall re-perform such services and/or re-prepare such submittals and/or reports, free of additional 

charge. Subcontractor shall reimburse WES and Xcel for any resulting costs, expenses, or damages 

suffered by WES and/or Xcel, including but not limited to costs of removal, reinstallation, re-

procurement, and any other Third-Party costs, damages and losses incurred by WES and/or Xcel. 

If Subcontractor fails to timely replace any such defective Services, WES and/or Xcel may cause 

such defective Services to be replaced by another and the direct and indirect expense thereof shall 

be the responsibility of Subcontractor. WES shall be entitled to deduct this expense and the 

resulting damages from amounts otherwise due to Subcontractor. All Services shall be in 

accordance with applicable local, state, and federal laws and regulations in effect at the time the 

work is performed. Subcontractor further warrants and guarantees that: 

  (a) Subcontractor is financially and technically qualified to perform the 

Services.  

  (b) Subcontractor is familiar with and will comply with all general and special 

Federal, State, municipal and local laws, ordinances and regulations, if any that may in any way 

affect the performance of this Agreement. 

  (c) all equipment and workmanship furnished by Subcontractor in performance 

of the Services shall be free of defects in design, material, and workmanship, and all such materials 

and equipment shall be of first-class quality, shall conform with applicable codes, specifications, 

standards, and ordinances and shall have service lives and maintenance characteristics suitable for 
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their intended purposes in accordance with sound and currently accepted standards and best 

practices. 

  (d) neither Subcontractor nor any of its employees, agents, representatives, or 

servants has actual knowledge of any patent issued under the laws of the United States or any other 

matter which could constitute a basis for any claim that the performance of the Services or any 

part thereof infringes any patent or otherwise interferes with any other right of any person or entity; 

  (e) there are no existing undisclosed or threatened legal actions, claims, or 

encumbrances, or liabilities that may adversely affect the Services or WES's rights hereunder; and 

  (f) Subcontractor has no knowledge that any information or document or 

statement furnished by Subcontractor in connection with this Agreement contains any untrue 

statement of a material fact or omits to state a material fact necessary to make the statement not 

misleading, and that all facts have been disclosed that would materially adversely affect the 

Services.  

 The rights and remedies of WES and Xcel provided in this Article 14 shall not be exclusive 

and shall be in addition to all other rights and remedies of WES and Xcel (i) as set forth in the 

General Conditions, (ii) under Applicable Law, or (iii) in an equitable proceeding. No failure on 

the part of Xcel or WES in the exercise of any right or remedy shall operate as a waiver of or by 

Xcel or WES of its right to exercise any other right or remedy. 

 15. Cooperation. Subcontractor shall cooperate fully and in good faith with WES and 

Xcel for the purpose of responding to any request for information or audit from WES, Xcel, and/or 

by any governmental agency or entity having jurisdiction over the Services and with their 

respective affiliates or representatives. Subcontractor shall respond to all reasonable data requests 

within three (3) business days of receipt of such data request, unless otherwise specified therein. 

Subcontractor shall use its best efforts to respond immediately to periodic urgent data requests 

when WES indicates that it has been given an urgent timeline to provide such response. 

 16. Audits. Subcontractor will maintain complete and accurate financial records of all 

charges under this Agreement, in accordance with generally accepted accounting principles. Upon 

entry into an appropriate confidentiality/non-disclosure agreement, Subcontractor, during normal 

business hours, will provide relevant billing and payment records for inspection and review by 

mutually agreed third party auditors or Xcel for purpose of verifying such charges during the term 

of this Agreement and for three years thereafter. Should such audit reveal that Subcontractor has 

overcharged for its services, Subcontractor shall pay for all costs of the audit. Such inspection and 

review will be scheduled by mutual agreement between the parties and conducted in a manner so 

as not to disrupt Subcontractor’s business. Any payment made to Subcontractor under this 

Agreement shall be subject to retroactive reduction for amounts included therein which are found 

by Xcel on the basis of any audit of Subcontractor by an agency of the United States, State of 

Texas, or Xcel not to constitute an allowable charge or cost.  

 17. Term and Termination.  

  17.1. Term. This Agreement shall be effective upon execution by both parties 

(the “Effective Date”) and shall remain in full force and effect between the Effective Date and the 

earlier of: (a) termination of the Prime Agreement for any reason; (b) termination by mutual written 

consent; (c) other termination as provided in this Article 17. 

  17.2 Termination. WES may terminate this Agreement with or without cause 

by giving Subcontractor fifteen (15) days advance notice, subject to (at the discretion of WES) the 

final completion of any ongoing projects pursuant to issued Task Orders. WES may upon written 
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notice to Subcontractor immediately terminate this Agreement and/or any Task Order if WES is 

dissatisfied with the quality of services being performed by Subcontractor. In the event of 

termination, WES shall only be liable to compensate Subcontractor for services performed through 

the effective date of termination. 

  17.3 Effect of Termination and Survival. Upon the termination of this 

Agreement and/or any Task Orders issued under this Agreement for any reason whatsoever: 

a) all obligations of the parties hereunder shall cease subject to the 

completion of tasks in progress as directed by WES; 

b) upon receipt of the appropriate Invoices, WES shall pay Subcontractor 

all compensation due to Subcontractor within thirty (30) days of WES 

receiving payment from Xcel; 

c) Subcontractor shall return to WES all equipment, information, and 

documents, belonging to WES which Subcontractor may have in its 

possession. In no event shall WES be liable to Subcontractor for 

damages of any kind arising out of termination, whether for cause or 

without cause, or for any lost profit, unrecovered or increased overhead 

or lost opportunities to obtain other business. The obligations set forth 

in Sections 8, 9, 11, 12, 13, 14, 15, 16, 17, 19, 20, 32 and 33 of this 

Agreement and the obligations described in Section 26 of the General 

Conditions shall survive termination of this Agreement. 

 18. Relationship of the Parties.   

  A. Subcontractor is an independent contractor and is not an employee, partner, 

or joint venturer of Xcel or WES. Subcontractor shall: 

(I) exercise its independent professional judgment in the performance of 

the Agreement, and 

(II) supply the manner and means of performance of the services hereunder. 

Subcontractor, its subcontractors, their respective employees, agents, 

and other representatives shall not have the right to represent or bind 

Xcel or WES in any manner. 

  B. Subcontractor and its subcontractors are directly and solely responsible for 

the safety of their respective agents, employees, and other representatives. Neither Xcel or WES 

shall in any way assume any of the duties, obligations or liabilities attributed to Subcontractor 

under the Agreement. Subcontractor shall immediately report via telephone and in writing to a 

WES representative all accidents in connection with the services that result in death, personal 

injury, or property damage. 

  C. Any and all agents, employees, and subcontractors of Subcontractor 

provided to perform the Services shall be the agent, employee, or subcontractor of Subcontractor.  

Subcontractor shall be solely responsible for the wages, salary, overtime, taxes, benefits (if any), 

and any and all other payments or benefits owed to an agent, employee, or subcontractor of 

Subcontractor for services provided under or pursuant to the agreement. No Subcontractor’s 

employee shall be entitled to any retirement, welfare, fringe, or other benefit provided by Xcel or 

WES to its employees. 

D. If for any reason an investigation is conducted or a proceeding commenced by any 

governmental body, the purpose of which is to determine whether for any reason a Subcontractor's 
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employee is an employee of Xcel or WES, subcontractor shall assist and cooperate with Xcel and 

WES, as applicable, in preparing a response to or defending against, as the case may be, any such 

investigation or proceeding or the appeal of any such investigation or proceeding.  Subcontractor 

shall reimburse Xcel or WES, as applicable, for any and all reasonable costs they incur in the 

preparation and presentation of its response to any such investigation or proceeding. 

 E. If it is determined by a governmental body, that a subcontractor’s employee 

is an employee of Xcel or WES and Xcel or WES, as applicable, elect not to appeal such 

determination or such determination shall not be appealable, Subcontractor shall reimburse 

Xcel and WES for any damages or costs or penalties of any kind, which they are ordered 

to pay by the governmental body. The parties further agree that if a governmental body 

determines that a Subcontractor’s employee is an employee of Xcel or WES, such 

Subcontractor’s employee shall be considered to be an employee only and solely to the 

extent set forth in the determination of the governmental body and for no other purpose. 

 19. Indemnification. Subcontractor shall protect, defend and hold harmless and 

indemnify WES, Xcel, and their respective officers, agents, employees, and affiliates (collectively 

the "Indemnified Parties") from and against all liabilities, losses, claims, damages, judgments, 

penalties, causes of action, costs, and expenses (including without limitation, attorney's fees and 

expenses) imposed upon or incurred by or asserted against the Indemnified Parties to the extent 

damages are caused by the acts, errors, or omissions of Subcontractor, resulting from, arising out 

of or relating to the performance of this Agreement. The obligations of Subcontractor under this 

Section shall survive any expiration or termination of this Agreement and shall not be limited by 

any enumeration herein or by any required insurance coverage.  

 20. Insurance. Without in any way limiting Subcontractor’s liability pursuant to the 

indemnification described above, Subcontractor shall at its own expense procure and maintain, 

during the term of this Agreement and until acceptance of performance hereunder the following 

insurance coverage: 

  20.1. Workers’ Compensation Insurance as prescribed by applicable law with 

limits of not less than $1,000,000 per occurrence. 

  20.2 Employers' Liability Insurance including accidents (with a limit of not 

less than $1,000,000 per accident) and occupational diseases (with a limit of not less than 

$1,000,000 per employee). 

  20.3 Commercial General Liability Insurance (bodily injury and property 

damage), including Contractual Liability the limits of which shall not be less than $5,000,000 per 

occurrence for bodily injury and $5,000,000 per occurrence for property damage liability and shall 

include the following supplementary coverages: 

(a) Primary contractual liability to cover liability assumed under this 

Agreement; 

(b) Broad form property damage liability insurance; and 

(c) Explosion, collapse and underground hazard exclusions deleted. 

  20.4. Commercial Automobile Liability Insurance including bodily injury and 

property damage liability insurance, the limits of which shall not be less than $2,000,000 per 

occurrence. Such insurance shall extend to owned, non-owned, and hired automobiles used by 

Subcontractor’s employees, agents, or assignees in the performance of this contract. 
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  20.5. Professional Liability Insurance with limits of which shall not be less than 

$1,000,000 per claim and a $2,000,000 annual aggregate. 

 The insurance policies specified above shall be endorsed to provide the following: 

   (a) Accept Professional Liability, Workers Compensation and 

Employer's Liability insurance, and name WES, Xcel, and their directors, officers, employees and 

agents as additional insured with respect to the services performed by Subcontractor hereunder. 

   (b) Be primary and noncontributing with respect to any insurance 

carried by WES, Xcel, and/or their agents, where liability arises out of or results from the acts or 

omissions of Subcontractor, its agents, employees, officers, assigns, or any person or entity acting 

for or on behalf of Subcontractor. Any insurance carried by WES and/or Xcel which may be 

applicable shall be deemed to be excess insurance and Subcontractor's insurance is primary for all 

purposes. 

   (c) Contain a waiver of subrogation in favor of WES, Xcel and their 

officers, agents and employees. 

   (d) Except for Workers' Compensation and Employers' Liability 

insurance, contain a severability of interest and cross-liability clause which states, "It is agreed 

that the insurance afforded by this policy shall apply separately to each insured against whom 

claim is made or suit is brought except with respect to the limits of the company's liability," or 

equivalent wording and a Contractual Liability Endorsement which shall state, "Such insurance as 

is afforded by the policy shall also apply to liability assumed by the insured under this Agreement". 

   (e) Except Workers’ Compensation insurance, Subcontractor shall 

obtain additional endorsements naming WES, Xcel and their respective directors, officers, 

employees, and agents as additional insureds with respect to liabilities arising out of the 

performance of services under this Agreement. Subcontractor shall cause its insurers to provide 

Willdan and Xcel with certificates of insurance evidencing the coverages and endorsements 

required above. 

   (f) Neither WES nor Xcel shall have any liability for any premiums 

charged for such coverage(s). The inclusion of WES, Xcel, and their respective boards, and all of 

their officers, employees and agents, and their agents and assigns, as additional insureds, is not 

intended to, and shall not, make them, or any of them a partner or joint venturer with Subcontractor 

in its operations. 

   (g) Should any portion of the required insurance be on a "claims made" 

policy, Subcontractor shall, at the policy expiration date following completion of work, provide 

evidence that the "Claims Made" policy has been renewed or replaced with the same limits, terms, 

and conditions of the expiring policy, or that an extended three (3) years discovery period has been 

purchased on the expiring policy at least for the contract under which the work was performed. 

   (h) Prior to the commencement of services, Subcontractor shall provide 

WES with Certificates of Insurance covering all required insurance, signed by the insurer or its 

authorized representative, certifying that the required insurance has been obtained and will not be 

cancelled without at least thirty (30) days’ prior written notice to WES (mail or email is acceptable) 

or ten (10) days’ notice if cancellation is due to nonpayment of premium. Such certificates shall at 

a minimum state the insurance carriers’ name, the policy numbers, the project identity, that the 

policies have been issued and are effective, show their expiration dates. The certificate of insurance 

shall: 
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(i) identify WES, Xcel, and their respective officers and employees 

are additional insureds with respect to commercial general 

liability insurance and commercial automobile insurance; and 

(ii) state that all rights of subrogation have been waived with respect 

to all insurance policies. The certificates shall bear the signature 

of an authorized representative of said carrier. Such certificates 

shall not contain a disclaimer of liability of the insurer for failure 

to provide WES with notice of cancellation. Upon request, 

Subcontractor shall furnish WES with copies of the policies 

specified above.  

(iii)Certificates of Insurance shall be sent to Willdan Energy 

Solutions, Attn: Risk Manager, 2401 E. Katella Avenue, Suite 

300, Anaheim, CA 92806. Failure to comply with any of the 

insurance requirements set forth above shall constitute a material 

breach of this agreement, upon which WES may immediately 

terminate or suspend this Agreement. WES may withhold all 

payments to Subcontractor until Subcontractor has fully 

complied with all of the material provisions contained in this 

Section. WES and Subcontractor agree that the insurance policy 

limits specified in this Agreement may be reviewed for 

adequacy annually throughout the term of this Agreement by 

WES’s Risk Manager and attorney, who may thereafter require 

Subcontractor to adjust the amounts and types of insurance 

coverage however WES’s Risk Manager and/or Attorney deems 

to be adequate and necessary. WES reserves the right to have 

submitted to it, upon request, all pertinent information about the 

agent and carrier providing such insurance, including applicable 

license and ratings. 

 21. Insurance and Indemnity Required from Subcontractor's Subcontractors.  

Subcontractor shall require that its subcontractors shall comply with all the insurance requirements 

that Subcontractor is required to satisfy. Subcontractor shall obtain from its subcontractors 

evidence of all the insurance coverages and endorsements as set forth above.  Subcontractor shall 

require that its subcontractors agree to indemnify and hold harmless WES, Xcel, and their 

respective officers, directors, employees, and agents from all liabilities, claims and expenses, 

including attorney's fees, arising out of the subcontractor's negligent or other wrongful acts, errors, 

or omissions in the performance of services set forth within this Agreement. 

 22. Assignment and Subcontracting.  Except as specifically provided otherwise in 

this Section, the assignment, transfer, conveyance, subcontracting or other disposal of this 

Agreement or any of Subcontractor's rights, obligations, interests, or responsibilities hereunder, in 

whole or in part, without the express consent in writing of WES shall be void and of no effect as 

to WES.  Without relieving it of, or in any way limiting, Subcontractor's obligations to WES under 

this Agreement, Subcontractor may enter into subcontracts for the performance of services or for 

the purchase of materials or equipment.    

To the extent WES agrees to allow Subcontractor to subcontract any portion of the Services, 

Subcontractor shall ensure that all subcontractors are bound by the terms of the Agreement, 

including these General Conditions, in written form, executed by Subcontractor and its 

subcontractor. Xcel and WES shall be and are intended third party beneficiary of any such 
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subcontractor agreement. Any delegation of the Services through subcontracting shall not relieve 

Subcontractor of its responsibilities under this Agreement nor result in extra cost or liability to 

WES. All subcontracts shall contain provisions comparable to those set forth in this Agreement 

applicable to a subcontractor or supplier. 

 23. Integrated Contract.  This Agreement, together with the General Conditions and 

any issued Task Orders, shall constitute the complete and exclusive statement of the Agreement 

between the parties, and shall supersede any oral or written communications or representations 

relating hereto. 

 24. Amendments.  This Agreement, together with issued Task Order, contains the 

entire understanding of the parties with respect to the subject matter hereof. No modification or 

waiver of this Agreement shall be binding unless it is made in writing and signed by the parties 

hereto. The waiver by either party of any breach by the other party of any of its obligations 

hereunder or the failure of such party to exercise any of its rights in respect of such breach shall 

not be deemed to be a waiver of any subsequent breach. Notwithstanding the forgoing, 

Subcontractor acknowledges that in the contract between Xcel and WES, Xcel reserves the right 

at any time to make changes in the services to be performed or in any specifications and data 

incorporated in the contract; accordingly, WES reserves the right to incorporate such changes into 

this Agreement and Task Orders due to such Xcel changes. This Agreement shall be deemed 

amended to the extent that Xcel's changes relate to the services to be provided by Subcontractor 

pursuant to this Agreement. If any such changes cause an increase or decrease in the cost of or the 

time required for performance, an equitable adjustment shall be made in the contract price or 

schedule, or both. 

 25. Survival of Provisions. If any provision of this Agreement is held by a court of 

competent jurisdiction to be invalid or unenforceable, such provision or requirement will be 

enforced only to the extent that it is not in violation of such law or is not otherwise unenforceable 

and all other provisions and requirements of this Agreement shall remain in full force and effect. 

 26. Alternative Dispute Resolution. Any controversy between WES and 

Subcontractor and/or its Staff arising out of or relating to this Agreement, shall be settled, as 

follows:  The parties shall meet within fifteen (15) days to discuss any dispute that may arise. If 

such dispute is not resolved, the parties shall within thirty (30) days submit the dispute to mediation 

with the American Arbitration Association. If the dispute is not resolved by mediation, the dispute 

shall be settled by arbitration in accordance with the then-current commercial arbitration rules of 

the American Arbitration Association, and judgment on the award rendered by the arbitrator(s) 

may be rendered by any court having jurisdiction thereof. WES and Subcontractor shall share the 

costs of the arbitrator equally but shall each bear their own costs and legal fees associated with the 

arbitration.   

 27. Applicable Law. This Agreement will be governed by and construed in accordance 

with the laws of the State of Texas. The parties agree that each and every provision of law required 

by the laws of the State of Texas to be contained in this Agreement shall be contained herein, and 

if, through mistake, oversight or otherwise, any such provision is not contained herein, or is not 

contained herein in correct form, this Agreement shall, upon the application of either WES or 

Subcontractor, promptly be amended so as to comply strictly with the laws of the State of Texas 

with respect to the inclusions in this Agreement of all such provisions. Jurisdiction and venue of 

any arbitration or action shall be conducted in Amarillo, Texas. 

 28. Notice. Any notice or other communication under this Agreement shall be 

considered given when delivered personally or delivered by express courier service (such as 
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Federal Express Courier) to the parties at their respective addresses set forth below (or at such 

other address as a party may specify by notice made pursuant to the terms of this Section. Primary 

contact personnel for the Program are as stated below:   

 WILLDAN ENERGY SOLUTIONS  _____________________________ 

 _____________________________  _____________________________ 

 _____________________________  _____________________________ 

 _____________________________  _____________________________ 

 _____________________________  _____________________________ 

 Attn: Al Dugas and/or Larry Daniels  Attn: ________________________ 

 29. Regulatory Requirements. Subcontractor shall ensure that all work performed 

meets all applicable regulatory codes and standards for energy efficiency and are installed pursuant 

to Local, State, and Federal laws governing such activity.  

 30. Sub-Subcontractor Standards. Subcontractor may not use sub-subcontractors to 

perform work without the written approval of WES and such approval shall not be unreasonably 

withheld. Approved sub-subcontractors shall comply with the quality standards, training, 

licensing, and quality assurance procedures as Subcontractor. Subcontractor shall have full 

responsibility for such compliance.  

 31. Inspection by WES. Both Xcel and WES reserve the right to randomly inspect 

completed work at any point during the program implementation. If there are any problems or 

deficiencies disclosed by these reviews of Subcontractor’s work, Subcontractor shall perform 

corrective actions. Subcontractor acknowledges that Subcontractor is solely responsible for the 

quality of its work and that any reviews or inspections by Xcel and/or WES shall not relieve 

Subcontractor from such sole responsibility. 

 32. Maintenance and Ownership of Documents. All reports, plan specifications, 

field data, field notes, laboratory test data, calculations, estimates, and other similar documents, 

and drafts thereof, regardless of media, shall be provided to WES as they are produced, with the 

sole and exclusive intent that WES shall own them, and WES may in turn provide such materials 

to Xcel as determined by WES. 

 33. Confidential Information. The receiving party agrees and acknowledges: 

(i) that Confidential Information (as hereinafter defined) of the disclosing party is 

valuable, special, and unique to its business. 

(ii) that such business depends on the Confidential Information. 

(iii)that if such Confidential Information was known to third parties substantial 

damage to the disclosing party’s business would likely occur. 

(iv) that the disclosing party is relying on the receiving party’s representation that 

the receiving party will not disclose any such information to third parties nor 

use such information in order to compete with the disclosing party as a material 

consideration in making such disclosures. 

(v) and that the disclosing party wishes to protect such Confidential Information by 

keeping it confidential for its own use and benefit. Accordingly, the receiving 

party agrees to receive the Confidential Information subject to the obligations 

set forth in this Agreement. 
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 Confidential Information means, without limitation, any and all information developed for 

or by the disclosing party and used in its business which is not readily available in the industry in 

which each party is or becomes engaged. Confidential Information shall include all oral or written 

data, reports, records, employee data, or other material obtained from the disclosing party.  

Confidential Information includes, but is not limited to, any and all information developed by or 

for the disclosing party concerning the terms and conditions of and methods of administering 

contracts, concerning the acquisition, utilization, and disposition of computer software, data, 

technology, inventory control techniques, products, processors, machinery, equipment, unpatented 

designs, formulae, know-how, marketing, and sales solutions, plans and methods, business forms 

and procedures, suppliers, buying agents, agents and customers, plans for development of new 

products and services and expansion into new areas or markets, financial information and 

information regarding internal operations, and any trade secrets and proprietary information of any 

type owned by each party or provided to each by a third party, together with all written, graphic 

and other materials relating to all or any part of the same. Confidential Information does not 

include any information which is, or becomes, generally available to the public or which is already 

in your possession. Confidential Information is being furnished in connection with this Agreement 

and such information be treated as “secret” and/or “confidential” and no portion of it shall be 

disclosed to others, except to those of each party’s employees and agents whose knowledge of the 

information is required for the receiving party to perform its duties under this Agreement. Unless 

it is otherwise agreed in writing, or disclosure is required by law, the receiving party shall not 

disclose or reveal any Confidential Information to any persons or entities other than to its own 

employees or your representatives, who shall be advised of this agreement, and shall be actively 

and directly participating in pursuing the Program. It is expressly understood that neither party will 

use or permit the use of any of this information to compete with the other party. Both parties agree 

that any Confidential Information exchanged does not grant or license any trademark, copyright, 

or Patent owned or used by the disclosing party. 

 34. Use of Name; Press Releases. Subcontractor and its subcontractors shall not 

use the name, seal, logo, and/or web page components, or any variation or abbreviation 

thereof, of Willdan Group, Inc., Willdan Energy Solutions, Xcel, or of any of their respective 

subsidiaries, parent companies or affiliates without the prior written consent of WES. Such 

consent shall be obtained for each individual use of the name, seal, logo and/or web page 

component in any advertisement, press release, or publicity with reference to this 

Agreement, the Program or any product or service resulting from this Agreement. 

Subcontractor and its subcontractors shall not prepare photographs, articles, or speeches 

about the existence of, scope of, or services to be performed under this Agreement without 

WES’s prior written consent. Applications for approval must be submitted to WES in 

writing and detail the intended uses thereof.  Notwithstanding the foregoing, Subcontractor 

may distribute a copy of this Agreement to any subsidiary, affiliate, agent, or subcontractor 

for purposes of performance hereunder.  

 35. General Conditions. Subcontractor shall comply with the General Conditions, 

a copy of which is attached hereto as Exhibit B. 

 IN WITNESS WHEREOF, this Agreement is executed by both parties effective on 

the date first above written. 

Willdan Energy Solutions  _____________________ 

(“Subcontractor”) 
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By:       By:      

Name:       Name:      

Title:       Title:      
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EXHIBIT A to Master Service Agreement 

TASK ORDER NO. ________ 

Xcel Energy - Texas Retro-Commissioning Program 

 This Task Order dated __________________ is an addendum to the Master Service 

Agreement (the "Agreement") between Willdan Energy Solutions ("WES) and 

__________________ ___________________ (“Subcontractor”), dated 

(Month)_______________________(Day)__________, (Year)__________. 

In consideration of the premises and of the mutual covenants and agreements hereinafter contained 

and for good and valuable consideration, the receipt and sufficiency of which is hereby 

acknowledged, WES and Subcontractor do hereby covenant and agree as follows: 

1. Incorporation of Agreement. All of the terms, conditions and provisions of the 

Agreement are incorporated herein by this reference and shall be fully applicable hereto. 

2. Project Identification. Subcontractor shall perform services relating to _____________ 

______________________________________________________________________________

________________________________________. 

3. Scope of Services. Subcontractor shall perform the following services: 

 See Exhibit A to this Task Order- "SCOPE OF SERVICES" 

4. Compensation. Subcontractor shall be compensated for such Services, as follows: 

 See Exhibit B to the Task Order -"PRICING" 

5. Schedule of Performance. The Services shall be performed in accordance with the 

following schedule:  

 See Exhibit C to this Task Order -"SCHEDULE" 

6. Additional Provisions. In addition to the terms, conditions and provisions contained in the 

Agreement, Subcontractor shall comply with the following additional provisions. 

 See Exhibit D to this Task Order - "ADDITIONAL PROVISIONS" 

 IN WITNESS WHEREOF, the parties hereto have executed and entered into this Project 

Agreement as of the last date set next to the signatures appearing below.  

Willdan Energy Solutions    (“Subcontractor”) 

By:       By:      

Name:       Name:      

Title:       Title:      

  



 
 Agreement between Willdan Energy Solutions and _________________________ 

Xcel Energy - Texas Pilot Retro-Commissioning Program 
Page 43 

EXHIBIT A to Task Order _____________ 

SCOPE OF SERVICES 

 

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

__________________ 
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EXHIBIT B to Task Order _____________ 

PRICING 

 

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

__________________ 
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EXHIBIT C to Task Order _____________ 

SCHEDULE 

 

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

__________________ 
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EXHIBIT D to Task Order _____________ 

ADDITIONAL PROVISIONS 

 

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________

__________________ 
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EXHIBIT B to Master Service Agreement 

GENERAL CONDITIONS 
Definitions. 

Capitalized words, phrases and other expressions used herein that are not otherwise defined are 
defined in the Agreement.  The capitalized words, phrases or other expressions used herein shall 
have the following meanings: 

  

“Affiliate” shall mean with respect to any Person, any Person which, now or in the future, directly 
or indirectly, controls or is controlled by that Person or is under common control with that 
Person.  For the purposes of this definition, “control” (including, with correlative meaning, 
the terms “controlled by” and “under common control with”), as used with respect to any 
Person, will mean the possession, directly or indirectly, of the power to direct or cause 
the direction of the management and policies of such Person, whether through the 
ownership of voting securities, by contract or otherwise. 

"Agreement" shall mean the Master Services Agreement between WES and Subcontractor. 

"Applicable Law" or "Applicable Laws" shall mean any and all laws (including all statutory 
enactments and common law), ordinances, constitutions, regulations, statutes, treaties, 
rules, codes, standards, licenses, certificates, franchises, permits, requirements and 
injunctions that (i) have been adopted, enacted, implemented, promulgated, ordered, 
issued, entered or deemed applicable by or under the authority of any Governmental 
Body or industry agency or board, and (ii) are applicable to the Services. 

"Change Order" shall mean a document issued by WES to Subcontractor to amend the 
Agreement and/or the Task Order.   

"Company" shall mean WES. 

“Confidential Information” shall mean information which is disclosed or shared by one Party to 
the other Party or generated or developed by one or both Parties and which a prudent 
person would expect not to be made available to Third Parties without restriction or 
payment, including, but not limited to, (i) any information marked confidential, restricted, 
or proprietary by the owning Party, and (ii) strategic plans, practices, data, marketing 
research, reports and activities, operations techniques, Personal Data and CIP 
Information. 

“Critical Infrastructure Protection Information” or “CIP Information” shall mean all 
information concerning Xcel’s critical netServices infrastructure which has been identified 
by Xcel as “CIP Information” or “Critical Infrastructure Protection Information” by written 
designation or verbal designation followed by written confirmation. For purposes of this 
definition, any information obtained by Subcontractor through the CIP portal in the Xcel’s 
ProjectWise system shall be considered CIP Information. 

“Data Laws” shall mean all privacy laws, encryption laws and other laws as may be applicable to 
the use, unauthorized access, confidentiality, and security of any Personal Data subject 
to the agreement, and procedures relating to the foregoing, including the international 
transfer of Personal Data.  

"Data Security Policies and Procedures” shall mean those of Xcel’s data security and data 
breach policies and procedures. 

"Design(s)" shall have the meaning set forth in these General Conditions. 

"Documents" shall have the meaning set forth in these General Conditions. 

"Drawings" shall mean all (i) Drawings or supplementary Drawings furnished as a basis for 
soliciting proposals, (ii) Drawings submitted by Subcontractor with its proposal which are 
included in the Agreement, (iii) Drawings furnished to Subcontractor during the progress 
of the Services, and (iv) engineering data and Drawings submitted by Subcontractor 
during the progress of the Services, provided such Drawings are acceptable to WES and 
Xcel. 
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"Final Acceptance" shall occur when both WES and Xcel have made their reasonable 
commercial determinations that all Services are complete in accordance with the 
requirements of the Prime Agreement and the Agreement, including these General 
Conditions. 

"Force Majeure" shall have the meaning set forth in these General Conditions. 

"General Conditions" shall mean this document and the terms and conditions contained or 
referred to herein. 

"Goods" shall mean the personal property to be supplied under the Agreement, including but not 
limited to parts, Drawings, Services Product, items of merchandise, supplies, raw 
materials, fabricated or processed materials, components, intermediate assemblies, 
ancillary systems, tools, finished products and equipment. 

"Governmental Body" shall mean any: 

nation, state, county, city, town, village, district or other jurisdiction of any nature; 

federal, state, local, municipal, foreign or other government; or 

governmental or quasi governmental authority of any nature (including any governmental 
agency, branch, board, commission, department, instrumentality, office or other 
entity, and any court), in any such case exercising, or entitled to exercise, 
administrative, executive, judicial, legislative, police, regulatory or taxing authority 
or power of any nature over the Agreement, the performance of the Services or 
the Parties. 

 “Other Damages” shall have the meaning set forth in these General Conditions. 

"Party" or "Parties" shall mean WES and Subcontractor. 

“Person” shall mean an individual, partnership, corporation, business trust, limited liability 
company, unincorporated association, trust, joint venture or any other entity or 
governmental authority. 

“Personal Data” shall mean any information that specifically identifies any consumer, customer 
or employee of Xcel, WES, or their Affiliates or living or dead individual person, including 
any personally-identifiable information or any information that could be associated with 
such individual, such as drivers’ license numbers, account numbers and addresses. 

“Personnel” shall mean any individual or company a Party employs or has employed as a 
partner, employee, subcontractor or independent contractor and with which a Party 
comes into direct contact in the course of the Services. 

"Prime Agreement" shall mean the agreement between Xcel and WES pertaining to the Texas 
Pilot Retro-Commissioning Program 

"Project" shall mean the entirety, or a portion of, the Services being provided by Subcontractor 
and its subcontractors under the Agreement or Task Orders. 

“Protected Health Information” shall mean any information that identifies or could reasonably be 
used to identify an individual in combination with information created, used, or disclosed 
in the course of a medical plan that relates to that individual's past, present, or future 
physical or mental health, health care or health care payments. For the avoidance of 
doubt, Protected Health Information does not include employment records or education 
records. 

"Task Order" shall mean the specific authorizing document, including all documents attached 
thereto or referenced therein.  Each Task Order shall identify the Goods and services, the 
price for such Goods and services, and state the location of where services are to be 
provided or the Goods are to be delivered. 

"Requirements" shall have the meaning set forth in these General Conditions. 

"Sanctions" shall have the meaning set forth in these General Conditions. 

“Security Breach” shall mean (i) any actual or reasonably suspected unauthorized or accidental, 
access, use, loss, or disclosure of any Personal Data or Confidential Information which 
compromises the integrity and confidential nature of the Personal Data or Confidential 
Information; (ii) a breach of Subcontractor’s security or information systems that could 
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reasonably be expected to expose any Personal Data or Confidential Information to such 
unauthorized or accidental access or use, or (iii) a breach by Subcontractor of the Data 
Security Policies and Procedures and/or its obligations under the Sections relating to 
Data Security and Security Breach. 

"Site" shall mean the location(s) where the Services are performed or goods are delivered 
pursuant to the Agreement. 

"Subcontractor" shall mean the “Subcontractor” as set forth in the Agreement. 

"Taxes" shall mean taxes assessments levies duties fees charges and withholdings of any kind 
whatsoever and any interest penalties fines or other additions to such amounts. The term 
"Taxes" includes without limitation, sales, use, property, excise, net income, gross 
receipts and value added taxes. 

“Third Party” and “Third Parties” shall mean one or more Persons other than WES and 
Subcontractor, and their respective Affiliates. 

"Services" shall mean all labor, services or activities to be furnished or performed, or Goods to 
be supplied, pursuant to the Agreement as the same may be supplemented or modified 
from time to time, and any other services which Subcontractor has agreed to provide 
and/or provides from time to time hereunder.  This includes, but is not limited to, 
equipment, machinery, supplies, Goods, Design(s), technical information, technical 
consulting or other services (including but not limited to engineering services, design 
services, analytical services, consulting services, quality assurance, project 
management, transportation, expediting and delivery information and services, or any 
other specialized services), and related Services. 

“Work-Made-For-Hire” shall have the meaning set forth in these General Conditions.   

"Schedule" shall have the meaning set forth in these General Conditions. 

"WES" shall mean Willdan Energy Solutions. 

"Xcel" shall mean Southwest Public Service Company, doing business as Xcel Energy 

The Parties further agree: 

whenever the words "as ordered," "as directed," "as required," "as permitted," "as 
allowed" or similar words or phrases are used in the Agreement, they shall mean 
that the order, direction, requirement, permission or allowance of WES is 
intended only to the extent of compliance with the terms of the Agreement; 

the words "approved," "reasonable," "suitable," "acceptable," "proper," "satisfactory" or 
similar words, unless otherwise particularly specified in the Agreement, shall 
mean approved,  suitable, acceptable, proper or satisfactory in the reasonable 
judgment of Xcel or WES, as applicable; and 

whenever the expression "it is understood and agreed" or a similar expression is used in 
the Agreement, such expression shall mean the mutual agreement of the Parties. 

Section 1.01 APPLICABLE LAW. 

Subcontractor and its employees, agents and representatives shall at all times perform the 
Services in a safe and professional manner and comply with Applicable Laws and other 
legal requirements, as such are amended from time to time.  Subcontractor shall be 
responsible for the acts and omissions of its subcontractors in connection with the 
Agreement. 

Subcontractor acknowledges that the Services and activities related to the Services to be 
provided by Subcontractor hereunder and the disclosure of Documents and/or other 
information (in tangible or intangible form) to Subcontractor is subject to export controls 
under the laws and regulations of the United States, including but not limited to the 
Export Administration Regulations, 15 C.F.R. Parts 730-774.  Subcontractor will comply 
strictly with all such United States export control laws and regulations, and Xcel’s then 
current corporate policies and procedures related thereto, and will not (or permit any 
person to) export, re-export, transfer, divert or disclose to any destination or person 
(including any officer, director, employee, contractor or agent of Subcontractor) restricted 
or prohibited under U.S. export controls, except in accordance with all applicable U.S. 
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export controls and regulations:  (i) the Services or any direct product thereof; or (ii) any 
Documents and/or other information (in tangible or intangible form) obtained from Xcel or 
WES.  Upon Xcel’s or WES's reasonable request, Subcontractor will provide Xcel or 
WES, as directed, with all Export Classification Control Numbers applicable to the 
Services.  Subcontractor will also strictly comply with the Foreign Corrupt Practices Act of 
the U.S. and Xcel’s then current policies and procedures related thereto. 

Subcontractor and its subcontractors will conduct all Services under the Agreement in an 
economically, socially and environmentally responsible manner.  Subcontractor and its 
Subcontractors further agree to ensure that their employees, agents and representatives 
perform the Services in accordance with Xcel's Code of Conduct, as revised from time-to-
time, which is available upon request. 

Reference in these General Conditions, the Agreement, or any exhibit or Task Order, to the 
standards of any technical society, organization or association, or to any national, state or 
local codes or standards (including those of any Governmental Body), shall mean the 
latest standard or code adopted, as amended from time to time, unless specifically stated 
otherwise. 

Subcontractor warrants that neither it nor any of its subcontractors have transferred, nor will it or 
they, transfer anything of value to any employee, agent or other representative of Xcel or 
WES, where such was or is made with the intent and/or understanding of obtaining 
favorable treatment with respect to the Agreement and/or the Services. 

Subcontractor shall promptly notify WES if (i) Subcontractor is served with notice of violation of 
any Applicable Law, or is engaged in a settlement agreement, permit, or license relating 
to its Services hereunder, (ii) of near misses or injury occurring during the course of 
performing its obligations under the Agreement, (iii) proceedings are commenced to 
revoke any certifications, permits or licenses which relate to such Services, (iv) 
certifications, permits, licenses, or other authorizations by a Governmental Body relating 
to such Services are revoked, (v) litigation is commenced against Subcontractor which 
could affect such Services, or (vi) Subcontractor becomes aware that its equipment or 
facilities related to such Services are not in compliance with Applicable Laws 
("Sanctions"). Subcontractor shall provide copies of any documents evidencing such 
Sanctions.  Subcontractor will keep WES informed on a regular basis of the progress 
made and resolution of such Sanctions, whether resulting in a requirement by 
Subcontractor or its Subcontractors to pay fines, modify operations, or comply with said 
Sanctions in any other manner. 

• If Xcel or WES determine that Subcontractor is failing to comply with any Applicable Laws 
and other legal requirements under the Agreement, or observes unsafe work practices 
and/or conditions on the part of Subcontractor or Subcontractors' employees or agents, 
WES may (i) advise Subcontractor of such and direct Subcontractor to stop the Services, 
and (ii) Subcontractor shall cause all such Services to stop.  Subcontractor shall bear all 
additional costs including those that affect the Services Schedule which may result from 
Services stopped in accordance with this section.  In the event that such Services 
stoppage is ultimately deemed by Xcel or WES, as the case may be, to have been 
unnecessary, Xcel or WES, as the case may be, shall afford Subcontractor a reasonable 
extension in the Services Schedule for completion of the Services. 

The specifications, codes and standards referenced in the Agreement (including addenda, and 
amendments) shall govern in all cases where references thereto are made.  In case of 
conflict between the referenced specifications, codes, or standards and the Agreement, 
the most stringent requirements shall apply to the extent of such differences except in the 
case where the Agreement acknowledges an exception to a referenced specification, 
code, or standard.  In all but the latter case, Subcontractor shall notify WES of conflicts 
between referenced specification codes, or standards and the Agreement. 

Section 1.02 SECURITY. 

Xcel requires security screening of all Personnel of Subcontractor and/or its Subcontractors in 
security sensitive positions.  Security sensitive positions include those that require or 
involve unescorted or unsupervised access to Xcel computer systems, facilities, 
equipment, material, customer property or issuance of an access card or keys to Xcel 
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facilities or as required by regulation.  Subcontractor shall comply with Xcel's 
requirements. 

Xcel's security clearance process for Subcontractor and/or Subcontractor Personnel may include 
but is not limited to a criminal history check, Social Security number verification and drug 
testing. Subcontractor shall comply with Xcel's requirements. 

Detailed results of the background screening will only be discussed with the individual screened.  
Subcontractor will be notified only that the individual has been granted or denied a 
security clearance.  Those denied a security clearance may not Services in a security 
sensitive position at Xcel. 

Section 1.03 OWNERSHIP OF SERVICES DOCUMENTS. 

All Drawings, Designs, plans, specifications, calculations, reports and other documents 
("Documents") whether in hard copy or electronic media, prepared pursuant to the 
Agreement shall become the sole and exclusive property of WES and title thereto shall 
pass to the WES upon transmittal to WES.  Subcontractor acknowledges that WES shall, 
in turn, transfer possession and title to Xcel.  It is agreed that this is a Work-Made-for-
Hire agreement.  For the purpose of these General Conditions, “Work-Made-for-Hire” 
shall mean any Document or other Drawings prepared by Subcontractor within the scope 
of the Agreement.  Rights to Subcontractors intellectual property if any, developed, 
utilized or modified in the performance of the Services shall remain the property of 
Subcontractor, but is hereby irrevocably and perpetually licensed to Xcel on a royalty-free 
basis. 

WES reserves the right to reproduce, modify and use in any manner, any and all Documents.  
Nothing contained in this Article shall be construed as limiting or depriving Subcontractor 
of its right to use its basic knowledge and skill to design or carry out other projects or 
Services for itself or others, whether or not such projects are similar to the Services to be 
performed under the Agreement.  Any reuse of the Documents or Drawings by WES 
without prior written verification or adaptation by Subcontractor for the specific purpose 
intended will be at without liability or legal exposure to Subcontractor. 

Subcontractor shall, and shall cause its employees, agents, representatives and Subcontractors 
to execute and deliver any and all forms and instruments necessary or desirable to 
transfer the Documents such that WES shall have of record all of its interests, title and 
ownership in and to the Documents, free and clear of all Third Party encumbrances and 
interests and thereby pass title to Xcel, as required in the Prime Agreement. 

Subcontractor agrees that it and its employees, agents, representatives and Subcontractors, 
Subcontractor shall promptly communicate and disclose to WES all computer programs, 
documentation, software and other copyrightable works, discoveries, improvements and 
inventions conceived, reduced to practice, written or made by Subcontractor or by its 
employees, agents, representatives and Subcontractors, whether solely or jointly with 
others, during the term of the Agreement and for one (1) year thereafter, as a result of 
performing services to the extent that such: (i) relate to Xcel's business products or are 
applicable to or useful therewith, or (ii) relate to Xcel's processes or procedures, or (iii) 
result from or relate to any services Subcontractor or its employees, agents, 
representatives and Subcontractors performs or performed. 

Section 1.04 CERTIFICATION OF DOCUMENTS.    

Any and all Documents and Contract Documents shall be certified by Subcontractor if required by 
Applicable Law.  In furtherance of the foregoing, all Designs and construction Drawings, 
specifications, reports and related design or construction documents or any other 
Contract Documents shall, if required by federal or state law or regulation, be certified by 
a registered professional engineer licensed to practice within the state of applicable 
jurisdiction. 

Section 1.05 SUBCONTRACTOR'S RESPONSIBILITIES. 

Subcontractor shall give all notices related to the Services to applicable Governmental Bodies 
and obtain and pay for all licenses, permits and inspections that Subcontractor is legally 
required to obtain for the performance of the Services.  Xcel and WES shall have the 
right to inspect and obtain copies of all written licenses, permits or approvals, issued by 
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any Governmental Body to Subcontractor or its subcontractors that are applicable to the 
performance of the Agreement. 

In the event that Subcontractor performs services on or at the Site, Subcontractor shall comply 
with all applicable provisions of Xcel's plant, Project, facility or Site policies and 
procedures, including but not limited to any instructions and procedures pertaining to 
plant or facility Site security, industrial safety, environmental directives, work 
authorization, equipment control and hazardous materials.  In addition, Subcontractor, its 
employees and subcontractors shall comply with and enforce, among Subcontractor’s 
employees and subcontractors, plant or facility Site conditions and job Services rules 
which affect the performance of the Services, including but not limited to Services hours, 
smoking regulations, check-in and check-out procedures, job Site safety and security 
regulations, and emergency plans and procedures.  Completion of Contractor Safety 
Program documentation is at Subcontractor’s cost.  In addition to these obligations, any 
special conditions or restrictions, required by Xcel under its Contractor Safety Program as 
part of Xcel's supplier qualification process or to qualify Subcontractor to do the Services, 
shall be given in writing to Subcontractor and are hereby expressly incorporated into the 
Agreement and made a part hereof.  If Subcontractor performs services on or at the Site, 
Subcontractor shall be deemed the “controlling employer” for its Personnel and for its 
Subcontractors, for the purposes of the Federal Occupational Safety and Health Act 
(OSHA) and its implementing regulations. 

Subcontractor shall comply with the quality management requirements contained in the Quality 
Management Special Conditions, if such Special Conditions are included. 

Delivery of Goods shall be completed by Subcontractor in compliance with the terms of the 
Agreement, or, if unspecified, Subcontractor shall deliver Goods to the Site.  
Subcontractor shall be responsible for and shall bear any and all risk of loss or damage 
to the Services in progress and to all Goods delivered to the Site until Final Acceptance.  
Subcontractor shall also at all times conduct the Services in a manner to avoid risk of 
loss, theft or damage by vandalism, sabotage or other means to property and the Project. 

Subcontractor shall remove or cause to be removed from any Site, any Person employed or 
engaged by Subcontractor or any of its subcontractors deemed by Xcel or WES to be 
unfit.  WES shall notify Subcontractor of any such demand and Subcontractor shall 
promptly provide another Person to perform the Services. 

Subcontractor will furnish licensed Personnel to perform engineering, design, architectural or 
other services as specifically required in the proper performance of the Services. 

Section 1.06 SCHEDULING. 

Subcontractor agrees that time is of the essence with respect to its obligations to perform the 
Services. 

Subcontractor shall strictly adhere to the Services Schedule.  WES reserves the right to direct 
Subcontractor to reschedule the order and rate of progress of performance of the 
Services as may be required by Xcel. 

If requested by WES or Xcel, Subcontractor shall promptly submit regular progress data as to the 
Services and participate in schedule update meetings. 

If at any time during the performance of the Services Subcontractor's progress does not keep 
pace with the requirements of the Schedule, WES may order Subcontractor to take steps 
to improve its progress without additional cost to WES.  Failure of Subcontractor to 
comply with such notice may be grounds for determination that Subcontractor is not 
pursuing the Services with such diligence as shall ensure completion within the times 
specified.  Upon such determination, Subcontractor may be terminated for default. 

Subcontractor shall make available to WES and Xcel any and all data and reports, related to 
performance of the Services.  WES's review of any such data shall in no way relieve 
Subcontractor of its responsibility for the professional quality, technical accuracy and 
completeness of such data. 

Should the actions of Xcel or WES cause a significant delay of the Services, Subcontractor shall 
notify WES in writing within five (5) business days from the beginning of such delay.  If 
WES and Subcontractor determine, with Xcel's concurrence, that the facts justify an 
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extension of time and/or additional compensation and no remaining float time exists in 
the Services Schedule, the Agreement will be modified in writing as appropriate.  WES 
may, in its sole discretion and in lieu of granting an extension of time, require 
Subcontractor to regain the Services Schedule. 

of Force MajeureWith respect to events :  

WES and Subcontractor shall be excused from performing in accordance with the 
Services Schedule in the event of an occurrence of "Force Majeure."  Force 
Majeure, is defined as fire, floods, earthquake, tornado, explosion, catastrophe, 
accident, war or war-like operations (whether or not a state of war is declared), 
riot, Acts of God, acts of terrorism, insurrection, order of a Governmental Body 
and Applicable Laws that prevent performance, to the extent (i) such event of 
Force Majeure is beyond the reasonable control of the Party claiming Force 
Majeure, and (ii) the Party claiming Force Majeure gives prompt written notice of 
the same to the other Party. 

In the event of any such delay, Subcontractor's sole remedy shall be a time extension for 
the completion dates required by the Services Schedule, which extension shall 
be the time period lost by reason of the Force Majeure. 

Section 1.07 FAMILIARITY WITH THE SERVICES. 

By executing the Agreement, Subcontractor represents that it understands the scope of the 
Services under which the Agreement is to be performed and has correlated its 
understanding with the requirements of the Services and the Services Schedule. 

No pleas of ignorance of conditions that exist or hereafter may exist, or of conditions or difficulties 
that may be encountered in the execution of the Services will be accepted as an excuse 
for failure or omission on the part of Subcontractor to fulfill in every detail all requirements 
of the Agreement, nor will they be a basis for any claim whatsoever for extra 
compensation or time. 

Section 1.08 RESPONSIBILITY AS TO OTHER CONTRACTORS. 

Subcontractor shall properly coordinate with other contractors, subcontractors and suppliers on 
the Project to ensure that each such other contractor or subcontractors may carry out 
their respective assignments within the Project.  Any costs to other contractors caused by 
defective or ill-timed performance of Services by Subcontractor shall be borne by 
Subcontractor. 

If any part of Subcontractor's performance of the Services depends upon the work of any other 
contractors or Xcel, Subcontractor shall promptly report to WES in writing any 
discrepancies or defects in such other work.  Failure of Subcontractor to report in writing 
any discrepancies or defects it may discover shall result in Subcontractor bearing all 
costs incurred in rendering such other work suitable. 

Section 1.09 INSPECTION. 

The Services and all portions thereof shall be subject to inspection by Xcel, WES, or their 
designees at all times.  Any such inspection shall not relieve Subcontractor of the 
responsibility to strictly comply with its performance requirements and other obligations 
under the Agreement, it being understood that any such inspection shall in no way (i) be 
construed as constituting or implying either a waiver or acceptance of the Services, or (ii) 
affect any of WES's rights or remedies under the Agreement. 

Section 1.10 USE OF COMPLETED SEGMENTS OF SERVICES.   

Whenever any segment of the Services performed by Subcontractor is in a stage suitable for 
utilization, WES or Xcel may at its sole option take possession of or use such segment.  
Such use shall in no case be construed as constituting Final Acceptance, and shall not 
relieve Subcontractor of any of its responsibilities under the Agreement. 

Section 1.11 SERVICES CHANGES. 

WES, without invalidating the Agreement, may at any time make changes to or deviations from 
the scope of the Services with a Change Order issued by an authorized representative of 
WES to Subcontractor.   
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If Subcontractor claims that the Change Order causes an increase or decrease in the cost of or 
the time required for performance of the Services, Subcontractor shall give WES written 
notice of such increase or decrease within five (5) days following the receipt of such a 
request.  Subcontractor shall also provide sufficient documentation to justify the increase 
or decrease in the cost of or the time required for performance of the Services. 
Subcontractor's failure to comply with this Section shall constitute Subcontractor's 
agreement to perform any such Change Order in accordance with the price and schedule 
specified in the original order and/or subsequent revisions thereto. 

Any proposed cost or price changes may be approved only in writing by the WES and shall be 
subject the further approval of Xcel's authorized Sourcing Representative.  Any cost or 
price change without such written approval will have no effect.  

If accepted in writing by an authorized WES representative with Xcel's approval, an equitable 
adjustment may be made in the price or delivery schedule, or both, and the Change 
Order shall be deemed to modify the Agreement.  

Section 1.12 SUSPENSION OF SERVICES. 

WES or Xcel may, by written notice to Subcontractor, suspend at any time the performance of all 
or any portion of the Services.  During the period of suspension, Subcontractor shall use 
its best efforts to use its plant, labor and equipment in such a manner as to minimize 
costs associated with suspension. 

Upon receipt of any such written notice, Subcontractor shall, unless such notice requires 
otherwise: 

Immediately discontinue the Services on the date and to the extent specified in the 
notice; 

Place no further orders or subcontracts with respect to suspended Services other than to 
the extent required in the notice; 

Promptly make every reasonable effort to obtain suspension upon terms satisfactory to 
Xcel or WES, as the case may be, of all orders, subcontracts, rental agreements 
and the like to the extent they relate to performance of the Services suspended; 
and 

Promptly make every reasonable effort upon terms satisfactory to WES to protect or 
maintain the Services. 

All costs to be reimbursed must be requested within thirty (30) days following termination of the 
suspension.  Any such costs shall be documented and evidenced by all supporting 
documentation requested by WES and shall be subject to the audit rights set forth in 
these General Conditions. 

Upon receipt of notice to resume suspended Services, Subcontractor shall immediately resume 
performance of the suspended Services to the extent required in the notice.  
Subcontractor waives any claim it may have for additional time or extra compensation 
because of any suspension of the Services unless such claim along with a revised 
Services Schedule (with respect to the Services suspended) is presented to WES in 
writing within ten (10) calendar days after Subcontractor's receipt of notice to resume the 
Services.  No compensation or extension of time shall be granted if the suspension 
results from Subcontractor's noncompliance with the requirements of the Agreement or 
from any cause other than WES’s or Xcel’s suspension order pursuant to this Article. 

Section 1.13 FINAL ACCEPTANCE. 

Subcontractor shall notify WES in writing when it believes the conditions of Final Acceptance are 
deemed achieved by Subcontractor.  WES shall be deemed to have determined its Final 
Acceptance of the Services if Xcel pays WES such Services. 

WES reserves the right to return standard, unused Goods to Subcontractor without charge to 
WES if such Goods are returned by Xcel.  Subcontractor shall promptly issue a Return 
Material Authorization.  In such event, Subcontractor shall at WES’s option, issue either 
(a) a monetary credit, or (b) a check to WES within thirty (30) days of Subcontractor’s 
receipt of the returned Goods.  
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Section 1.14 RIGHT TO AUDIT. 

Subcontractor shall maintain accurate and satisfactory records and books of account in 
accordance with sound accounting principles to evidence compliance with the 
Agreement.  Subcontractor’s records and books shall present all costs and expenses 
utilized either directly or indirectly in computing any charges to WES.  Upon ten (10) days 
prior written notice, Subcontractor shall provide WES and its representative(s) access to 
Subcontractor’s records and books (including but not limited to Subcontractor’s electronic 
data files), for verification of Subcontractor’s compliance with the Agreement. 
Subcontractor shall secure for WES the same rights with respect to the records and 
books of its subcontractors (including but not limited to electronic data files of its 
subcontractors). The records and books of account for Subcontractor in either electronic 
or paper format as kept by Subcontractor in its ordinary course of business, shall be 
made available upon request during the term of the Agreement, and for a period of thirty-
six (36) months after the completion of all Services under the Agreement (or any longer 
period required by Applicable Laws).  

Section 1.15 TAXES 

Subcontractor shall be solely responsible for the administration and payment of:  a) all Taxes 
imposed by Applicable Laws on Subcontractor’s use, consumption, or storage of tangible 
personal property or services in its performance of the Services; b) all payroll, 
employment, unemployment, withholding and other employment-related Taxes applicable 
to Subcontractor or Subcontractor’s employees; c) all federal, state, and local 
government Taxes which may be assessed on Subcontractor’s net income; d) all 
engineering, occupational, and business license Taxes assessable against 
Subcontractor; e) all property taxes assessed on real or personal property owned by 
Subcontractor; and f) all other Taxes of any kind customarily borne by Subcontractor or 
Subcontractors performing Services similar to Subcontractor’s Services.  In addition, 
Subcontractor agrees to reimburse WES for any Taxes described in this Section that are 
paid by WES, if such Taxes are imposed by Applicable, but are unpaid by, Subcontractor. 

Section 1.16 CONFIDENTIAL INFORMATION. 

The Parties shall maintain the confidentiality of all information secured from the other Party and 
from Xcel in connection with the Agreement.  Such Confidential Information shall not be 
divulged to any Third Party and shall not otherwise be exploited commercially by the non-
disclosing Party, except with prior written consent of the disclosing Party or as compelled 
by Applicable Law.  If either Party is or could be legally compelled to make disclosure of 
Confidential Information, the non-disclosing Party will notify the disclosing Party prior to 
making such disclosure and take all available steps to limit the effects of such disclosure 
and if possible, require the Parties to whom the information is disclosed to maintain the 
confidentiality of such information. 

This Article and the restrictions contained herein shall not apply to any data and documentation: 

Which is in the public domain at the time it was disclosed or at any time thereafter; 

Which was already known to the non-disclosing Party at the time of disclosure; 

After three (3) years from the date of completion of any Services under which any 
Confidential Information was disclosed, unless (i) the restriction applies to a trade 
secret, in which case the restriction shall not expire, and/or (ii) is subject to a 
longer restriction by a Third Party, and/or (iii) it is "Protected Health Information" 
or “Personal Data” as defined herein, and/or is “Critical Infrastructure Protection 
Information” or "Personal Data" as defined herein, in which case, the restriction 
shall not expire. 

Which is independently developed by the non-disclosing Party; or 

Which becomes known to the Party from an independent source, where such source has 
not violated an agreement of confidentiality. 

Notwithstanding the preceding, Xcel or WES may disclose or otherwise make available such 
) to their attorneys, employees, agents andSubcontractor proprietary data (i 

representatives, (ii) pursuant to Applicable Law, including, without limitation, court order, 
subpoena and regulatory rules or advice, and (iii) to a Third Party with whom Xcel or 
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peration, training, modification, repair or consultationWES contracts for maintenance, o, 
provided that said Third Party agrees to be bound in writing by similar limitations on use 
and disclosure of such data as contained herein.  WES agrees to take all reasonable 

o its employees who are permitted access to Subcontractoraction by instruction t 
proprietary data to satisfy its obligations under this Article.  

Upon termination or expiration of the Agreement for any reason, each Party will return or destroy 
(at the other Party’s choice) all Confidential Information owned by such other Party then 
in its possession (except to the extent such Party is required by law to maintain such 
Confidential Information) and, if applicable, provide a certification of such destruction. 

In addition to the requirements of Section regarding Subcontractor's treatment of Confidential 
Information of Xcel and WES, Subcontractor agrees that:   

Xcel is a public utility subject to Federal Energy Regulatory Commission (FERC) 
standards of conduct rules regarding disclosure of non-public transmission 
function information to its merchant function and marketing affiliate personnel (18 
C.F.R. Part 358, effective November 26, 2008); and 

If the Services involves the transmission assets of Xcel, Subcontractor will not reveal any 
non-public transmission function information to any Person employed by Xcel in 
a sales or marketing function of Xcel or by an energy affiliate (as those terms are 
defined in 18 C.F.R. Part 358).  Subcontractor shall strictly comply with any 
communication protocols established by Xcel to prevent the disclosure of non-
public transmission function information with respect to the performance of 
Services; and     

Subcontractor certifies on behalf of itself and its employees, agents and representatives 
that it and they are aware of the requirements of 18 C.F.R. Part 388.  
Subcontractor further certifies that after diligent review of 18 C.F.R. Part 388, it 
has no reason to believe that it or any of its employees, agents or 
representatives who may be granted access to Confidential Information that is 
also Critical Energy Infrastructure Information would be restricted from access to 
such Critical Energy Infrastructure Information pursuant to 18 C.F.R. Part 388. 

“Critical Energy Infrastructure Information” (CEII) as used in these General Conditions 
means information that has been previously designated as CEII when filed with 
the FERC, or all information disclosed to Subcontractor or its representatives, by 
Xcel in connection with the Services, including information about proposed or 
existing critical infrastructure that: (i) relates to the production, generation, 
transportation, transmission, or distribution of energy; (ii) could be useful to a 
Person in planning an attack on critical infrastructure; (iii) is exempt from 
mandatory disclosure under the Freedom of Information Act, 5 U.S.C. 552; and 
(iv) does not simply give the location of the critical infrastructure.  “Critical 
infrastructure” as used in these General Conditions means systems and assets, 
whether physical or virtual, that are so vital to the United States that the 
incapacity or destruction of such systems or assets would have a debilitating 
impact on the security, national economic security, national public health or 
safety, or any combination of those matters.  Subcontractor agrees not to use 
CEII that is Confidential Information for purposes other than in connection with 
the Services. 

Subcontractor agrees that: 

Xcel is a registered entity subject to North American Electric Reliability Corporation 
(NERC) mandatory electric reliability standard approved by FERC pursuant to 
Section 215 of the Federal Power Act, including NERC standards related to 
Critical Infrastructure Protection (CIP); and 

If the Services involves Services on or access to Xcel equipment designated by Xcel as a 
Critical Cyber Asset (CCA) as defined by NERC, or Services on or access to 
areas containing one or more CCAs, Subcontractor shall be deemed a contractor 
or service vendor subject to Xcel’s CIP compliance program.  Subcontractor shall 
comply with all CIP compliance protocols and procedures established by Xcel 
and applicable to Xcel Personnel related to CCAs and ESPs.  To the extent 
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necessary, Xcel and Subcontractor may develop supplemental terms setting forth 
specific protocols or procedures applicable to Subcontractor and Subcontractor 
personnel prior to Services on or access to Xcel CCAs.  To the extent necessary, 
Xcel and Subcontractor may develop supplemental terms setting forth specific 
protocols or procedures applicable to Subcontractor and Subcontractor 
Personnel prior to Services on or access to Xcel CCAs or related 
information.  Such supplemental terms or protocols may include, but are not 
limited to, personnel risk assessments (PRAs), training, access controls, and 
information protection requirements. 

Subcontractor shall notify Xcel and WES within 72 hours if the assignment of 
Subcontractor or Subcontractor Personnel with access to a Xcel CCA or CCA 
Information through Xcel systems or facilities has changed, such that the 
Personnel no longer requires access to such Xcel CCA systems, information or 
facilities for any reason, including but not limited to change in job function, 
retirement or resignation; provided, however, that such notice shall be provided 
to Xcel within 12 hours (rather than 72 hours) in the event of an involuntary 
termination of service of any Personnel.   

In the event the Applicable Law (NERC mandatory standard CIP-004-3, R4.2) governing 
these notification requirements is amended, with the effect of shortening any 
required notice periods, then Subcontractor shall provide the required notice to 
Xcel within one-half (1/2) the time required under the amended Applicable Law. 
For example, if the amended Applicable Law requires the Xcel to remove access 
to Xcel CCAs within 12 hours of an involuntary termination of service, then 
Subcontractor shall provide Xcel and WES notice within six (6) hours of such 
involuntary termination.   

Subcontractor shall give the required notice by telephone and email to WES so that WES 
may in turn notify by telephone the Xcel Energy Security Operations Center (1-
612-330-7842), to be followed up in an email writing to 
secopctr@xcelenergy.com. 

Section 1.17 NOTICE OF CLAIMS AND LIENS. 

Subcontractor agrees not to assert or pursue any claim against Xcel or WES for damages of any 
kind or nature unless written notice thereof shall have been given to Xcel and WES within 
ten (10) days after the occurrence giving rise to such damages. 

In the event Xcel or WES is notified in writing of a Third Party claim or claims arising from the 
Services performed by Subcontractor, WES shall notify Subcontractor of such claim or 
claims and Subcontractor shall appoint a representative who will have the authority to 
settle any claims, subject to the prior approval of any settlement terms by WES.  If 
Subcontractor fails to appoint a representative to settle such claims, WES shall have the 
right to make settlement thereof and charge the same to Subcontractor.

Section 1.18 LIMITATION OF LIABILITY. 

In no event shall Xcel or WES be liable to Subcontractor for any special, incidental, indirect, 
punitive or consequential loss or damage whether or not such loss or damage is caused 
by the fault or negligence of Xcel, WES , their employees, or agents.  Xcel's and WES's 
liability on any claim of any kind for any loss or damage arising out of or in connection 
with or resulting from the Agreement or from performance or breach thereof shall in no 
case exceed the dollar amounts paid under approved invoices to Subcontractor by WES. 

In no event shall Subcontractor be liable to Xcel or WES for any special, indirect or consequential 
loss or damage whether or not such loss or damage is caused by the fault or negligence 
of Subcontractor its employees, agents or subcontractors.  This exclusion of liability for 
special, incidental, indirect, punitive or consequential loss or damage applies to loss of 
profits or revenue, cost of capital, loss of use of equipment or facilities, cost of purchased 
or replacement power or claims of customers due to loss of service.  This foregoing 
exclusion does not apply to: (i) breaches of obligations relating to Confidential 
Information, offshore work and data transfer, security breaches or collection of Personal 
Data, (ii) Claims requiring indemnification under these General Conditions or (iii) 
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damages arising from the termination of the Agreement for default pursuant to the 
Agreement, including these General Conditions. 

To the extent an unauthorized acquisition and/or misuse of Personal Data is attributable to a 
Subcontractor Security Breach, and not solely to a breach by Xcel, WES or a Third Party 
of their obligations under these General Conditions with respect to Personal Data, 
Subcontractor will compensate Xcel and WES for the following damages incurred by Xcel 
and WES in responding to such Security Breach, to the extent applicable and reasonable 
(the “Other Damages”): (i) reasonable costs of providing notice to affected individuals as 
required by Applicable Law; (ii) reasonable costs of providing required notice to 
government agencies, state and/or federal regulators or credit bureaus as required by 
Applicable Law; (iii) reasonable costs of complying with an investigation conducted by a 
government agency and/or state or federal regulator; (iv) the cost of providing affected 
individuals with credit protection services for a specific period not to exceed twelve (12) 
months, and (v) fines and penalties assessed by government agencies, or state and/or 
federal regulators for Subcontractor’s failure to comply with its obligations under these 
General Conditions; provided that to the extent such unauthorized acquisition and/or 
misuse of Personal Data is attributable in part to a breach by Xcel or a Third Party of their 
obligations under these General Conditions with respect to Personal Data, then the Other 
Damages will be apportioned between Subcontractor and Xcel on a contributory basis. 

 Subcontractor shall not be liable to Xcel or WES for damages that exceed twice the total value of 
the Services plus any applicable Change Orders.  This limitation of liability does not apply 
to damages due to claims of: 

indemnification per the Agreement, including these General Conditions;  

loss or damage for breach of the Agreement pursuant to a termination for default; 

Breaches of confidentiality set forth in Article 17;   

a Subcontractor Security Breach directly resulting in an unauthorized acquisition and/or 
misuse of Personal Data or CIP Information (provided that to the extent a breach 
is caused in part or in whole by Xcel or WES, then the respective losses and 
damages will be apportioned between Subcontractor, WES and Xcel on a 
contributory basis); 

breach of Offshore Services and Data Transfer obligations; or 

breach of warranty. 

Section 1.19 OFFSHORE SERVICES AND DATA TRANSFER. 

Subcontractor shall not perform the Services (i) in locations outside the United States (“Offshore 
Locations”), or (ii) by Personnel, agents or subcontractors located outside the United 
States (collectively “Offshore Personnel”), or who are Foreign Nationals, without first 
obtaining both Xcel’s or WES's prior written consent.  Subcontractor shall not (i) transfer 
Xcel’s or WES's data to Offshore Locations, or (ii) access Xcel’s and WES's data or 
systems from Offshore Locations and/or by Offshore Personnel, without first obtaining 
Xcel’s and WES prior written consent.  All requests for consent shall (i) be in writing, (ii) 
identify the Offshore Personnel and specify the Offshore Locations, and (iii) be sent to 
WES, who shall send it to Xcel representative listed in the Notice Section of the 
Agreement.  Any written consent issued by Xcel shall only apply to the identified Offshore 
Personnel and specified Offshore Locations.  Any desired changes of Offshore Personnel 
or Offshore Locations shall require a new consent from both Xcel and WES.  Such 
consent may be conditioned on Subcontractor complying with additional and/or different 
terms (e.g. additional security screening). 

For purposes of this Section, a "Foreign National" is any person who is not (a) a citizen of the 
United States; (b) a permanent resident of the United States having a permanent 
residence card (Green Card), or (c) a political refugee, political asylum holder or other 
person protected under Applicable Laws. 

Section 1.20 DATA SECURITY. 

Data Security. The obligations of Subcontractor included in this Section in respect of Personal 
Data are in addition to, and not in limitation of, Subcontractor’s obligations with respect to 
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Xcel’s and WES's Confidential Information. Xcel and WES will comply with their 
obligations under the Data Laws, and Subcontractor, as the service provider, will treat all 
Personal Data in accordance with the terms of this Section, the Data Security Policies 
and Procedures, and all applicable Data Laws.  The Parties acknowledge that in relation 
to any Personal Data controlled and owned by Xcel or WES and processed by 
Subcontractor in the provision of the Services: (i) Subcontractor is acting solely as an 
information technology services provider and has no discretion regarding the purpose(s) 
for which such Personal Data is processed; (ii) Xcel and WES respectively will determine 
the purposes for which and the manner in which such respective Personal Data will be 
processed by Subcontractor; and (iii) Subcontractor will only access, use or disclose such 
Personal Data in accordance with the provisions of this Section.  Subcontractor will 
provide Xcel and WES with such cooperation and assistance as they may reasonably 
require from Subcontractor in order to assist them in fulfilling their responsibilities under 
applicable Data Laws. 

Use of Personal Data. Subcontractor will use Personal Data solely for the purposes of providing 
services under these General Conditions.  Personal Data of Xcel will be and remain the 
property of Xcel.  Personal Data of WES will be and remain the property of WES.  Where, 
in connection with these General Conditions, Subcontractor processes Personal Data on 
behalf of either Xcel or WES, Subcontractor will: (i) process such Personal Data only on 
written instructions from Xcel or WES, as applicable, and only to the extent reasonably 
necessary or appropriate for the performance of these General Conditions; (ii) not 
disclose such Personal Data to any Person except as required or permitted by these 
General Conditions or with Xcel’s and WES's written consent with respect to their 
Personal Data; and (iii) not sell, assign, lease, or otherwise commercially exploit such 
Personal Data. 

Protected Health Information.  In the event provision of the Services will require Subcontractor 
to access and/or process any Protected Health Information, the parties will execute a 
Business Associate Agreement with respect to such Protected Health Information.  The 
obligations of Subcontractor included in any Business Associate Agreement in respect of 
Protected Health Information are in addition to, and not in limitation of, Subcontractor’s 
obligations with respect to Confidential Information and Personal Data. 

Security Measures.  Prior to processing any Personal Data, Subcontractor will, consistent with 
the Data Security Policies and Procedures, implement physical, technical, and 
organizational measures and safeguards with respect to Personal Data and the 
collection, handling, delivery, processing, and transmission thereof against accidental or 
unlawful destruction or accidental loss, alteration, unauthorized disclosure or access, and 
against all other unlawful forms of processing.  The Parties acknowledge that the level of 
security measures that is appropriate will depend on the sensitivity of the information, the 
risks represented by the processing of the information, and the harm that is likely to result 
from a breach of security, industry standards and Applicable Law, including without 
limitation all Data Laws. 

Disclosure of Personal Data. Subject to the Sections titled “Offshore Services and Data 
Transfer”  and “Use of Personal Data,” Subcontractor: a) will not rent, sell, disclose, 
transfer, store, retain or use any Personal Data except as necessary and proper to 
perform the Services; b) will disclose Personal Data only to its employees, officers, 
agents and any Third Parties who have a need to know such Personal Data, and only to 
the extent as is necessary for performance of the Services and for no other reasons, and 
further provided that (i) Subcontractor informs such recipients of Personal Data of their 
obligations with respect to such Personal Data; (ii) such disclosure is in properly secured 
or encrypted formats, as may be applicable given the nature of the transmission, 
disclosure and Personal Data at issue; (iii) such Third Parties agree in writing to assume 
the obligations in this Section; (iv) Subcontractor obtains Xcel’s and WES's approvals to 
disclose Personal Data to any subcontractor; and (v) Subcontractor will remain liable for 
all acts and omissions of such Persons. 

Security Breach. Subcontractor will notify Xcel and WES promptly, but in no event later than 
forty-eight (48) hours of any actual or reasonably suspected Security Breach, by calling 
WES, who will in turn call Xcel’s Security Operations Center at (612) 330-7842 and 
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transmitting a written follow-up to such oral notice no later than three (3) days thereafter.  
Subcontractor will provide all necessary and reasonable cooperation with respect to the 
notification, investigation, and prosecution of the Security Breach.  Unless attributable 
wholly and directly to Xcel or WES, Subcontractor will promptly (i) take all reasonable 
measures to remediate any such Security Breach, (ii) provide Xcel and WES a written 
report of what (Service Provider) did to remediate, (iii) provide Xcel and WES a written 
plan identifying the measures Subcontractor will implement to avoid any subsequent 
Security Breach of a similar nature, and (iv) comply with all Data Laws.  Xcel and WES 
will determine whether and when to notify any individuals regarding any Security Breach 
affecting Personal Data.  Notwithstanding the foregoing, Subcontractor is permitted to 
comply with all Applicable Laws to which it is subject. 

Audit and Verification. Subcontractor will provide reasonable cooperation to Xcel and WES (and 
any governmental authorities with jurisdiction in connection with audit requests) to audit 
and verify Subcontractor’s data security systems and procedures in order to confirm 
Xcel’s, WES's and Subcontractor’s respective and collective compliance with its 
obligations in this Section and with Applicable Law, including without limitation, the Data 
Laws. 

Disclosure Required by Law. Subcontractor may disclose Personal Data as required by any 
Applicable Law or a governmental authority having jurisdiction over Subcontractor that 
orders such disclosure.  In the event of any such required disclosure, Subcontractor will 
notify WES, who will in turn notify Xcel, in advance of such disclosure and reasonably 
cooperate with Xcel’s and WES's effort to minimize the extent of such disclosure and 
maintain the confidentiality of such Personal Data. 

Amendment as a Result of Change in Data Laws. The Parties in good faith agree to revisit and 
amend this Section from time to time, as necessary to comply with changes to Applicable 
Law, including without limitation, the Data Laws as they may apply to Subcontractor’s 
provision of the Services.  Any change in the Services required by such law or regulation 
that materially increases Subcontractor’s costs and expenses with respect to compliance 
with its obligations in this Section shall be agreed to by the Parties.  As between the 
Parties, Subcontractor is responsible for identification and compliance with the Data Laws 
as they may apply to Subcontractor’s provision of the Services, and as such Data Laws 
may be amended; provided that Xcel and WES may require Subcontractor to comply with 
any Data Law that they, in its reasonable discretion, determine applies to Subcontractor’s 
provision of the Services 

Data and Record Retention. Subcontractor will retain Personal Data in accordance with Xcel’s 
and WES's record retention policies and practices as communicated to Subcontractor 
and as may be changed from time to time in writing thereafter provided that any change 
materially increasing Subcontractor’s costs in providing the Services shall be agreed to 
by the Parties (the “Company’s Record Retention Policy”).  Upon termination or 
expiration of the Agreement, or upon request by Xcel and WES at any time with respect 
to particular data not required by Subcontractor to perform Subcontractor’s obligations 
under these General Conditions, (i) Subcontractor will return the Personal Data and 
records, and (ii) Subcontractor will remove all Personal Data from its applications and 
databases and will use mutually approved data destruction methods to remove Personal 
Data from its back-up systems. 

Section 1.21 EQUAL EMPLOYMENT OPPORTUNITY. 

The Diversity Requirements for Contracts, attached hereto as Attachment 1, are hereby 
incorporated into these General Conditions. 

Section 1.22 THIRD PARTY BENEFICIARIES. 

Except for Xcel and the Third Parties described or named in the Agreement, no provision of the 
Agreement, including these General Conditions, shall in any way inure to the benefit of 
any Third Party so as to make any such Person a third party beneficiary of the 
Agreement or of any one or more of the terms of these General Conditions. 

Section 1.23 HEADINGS. 

Article headings and titles are included for the convenience of the Parties and shall not affect the 
meanings of the terms or conditions hereof. 
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Section 1.24 SEVERABILITY.   

In the event any words, phrases, clauses, sentences or other provisions hereof are invalid or 
violate any Applicable Law, such offending provision(s) shall be ineffective to the extent 
of such violation without invalidating the remainder of the Agreement, and the remaining 
provisions of the Agreement shall be construed consistent with the intent of the Parties 
hereto as closely as possible, and the Agreement, as reformed, shall be valid, 
enforceable and in full force and effect. 

Section 1.25 SURVIVAL. 

In the event of termination or expiration of the Agreement, the following sections (in their entirety) 
and subsections of these General Conditions shall survive any such termination or 
expiration articles titled:  Quality Management, Subcontractor Warranties, Right to Audit, 
Taxes, Confidential Information, Indemnity, Infringement, Limitation of Liability, Disputes, 
Offshore Services and Data Transfer, Data Security, Third Party Beneficiaries, Publicity, 
Headings, Severability, Survival, and Entire Agreement and Waiver. 

[The remainder of this page has been intentionally left blank] 
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ATTACHMENT 1:  DIVERSITY REQUIREMENTS FOR CONTRACTS   

Section I:  General Obligations 

Subcontractor acknowledges that Xcel, as a government subcontractor, is subject to various orders and 
regulations regarding equal opportunity and affirmative action.  These federal, state, and local orders and 
regulations may also be applicable to Subcontractor and that all applicable equal opportunity and 
affirmative action requirements (the “Requirements”) shall be incorporated herein as required by 
Applicable Laws. 

Subcontractor acknowledges that Xcel prohibits discrimination on the basis of race, color, religion, sex, 
national origin, actual or perceived sexual orientation or gender identity of an individual, or physical or 
mental disability, in terms of both employment and procurement opportunities. Xcel values diversity 
among its customers, employees, and suppliers. 

Subcontractor acknowledges that Xcel may require related good faith efforts regarding equal opportunity 
and affirmative action requirements.  Subcontractor agrees to comply with all of the Requirements and to 
incorporate the Requirements in its own agreements to the extent required by law and Xcel guidelines. 

Subcontractor acknowledges and agrees that its failure to comply with the Requirements and good faith 
efforts outlined within may result in an order by or from any Governmental Body or authorized Xcel 
contracting agent barring Subcontractor from continuing to perform Services pursuant to government 
contracts or subcontracts.  The entry of any order barring Subcontractor from performing Services 
pursuant to a government contract shall constitute a default of the Agreement. 

In addition, Subcontractor shall inform WES, who shall in turn inform Xcel within seven (7) days of 
receiving an order to show cause from any governmental entity or authorized Xcel contracting agent 
relating to any issue between Subcontractor and that entity regarding the applicability of the 
Requirements to Subcontractor (an “Enforcement Event”).  The Agreement shall be terminable, in WES’s 
sole discretion, upon notice to Subcontractor, any time after WES receives notice of an Enforcement 
Event unless Subcontractor, prior to receiving the notice of termination, either (a) enters into a formal 
agreement with the governmental entity or authorized WES agent resolving the issue or (b) obtains a final 
decision that the Requirements are not applicable to Subcontractor. 

Subcontractor shall be responsible for all reporting requirements related to the supplier Diversity 
Program.  These reporting requirements include completion of the Subcontracting Utilization Report for all 
contracts greater than $100,000 and the Small Business Subcontracting Plan for all contracts greater 
than $500,000 for goods and services contracts and $1,000,000 for construction contracts.  In addition, 
Subcontractor shall submit in a timely manner reporting documents certifying utilization performance. 

Section II: Clauses Incorporated by Reference 

Pursuant to 48 C.F.R. Section 52.252-2, these General Conditions incorporates one or more clauses by 
reference and excerpts, with the same force and effect as if they were given in full text.  Upon request, 
their full text shall be made available to Subcontractor. 

The following clauses are incorporated into these General Conditions: 

41 C.F.R. Sections 60-1.4, 60-250.5, and 60-741.5 (Affirmative action in employment)  

The Subcontractor will not discriminate against any employee or applicant for employment because of 
race, color, religion, sex, national origin, because of physical or mental disability or because he or she is a 
special disabled veteran or veteran of the Vietnam era in regard to any position for which the employee or 
applicant for employment is qualified.  The Subcontractor will take affirmative action to ensure that 
applicants are employed, and that employees are treated during employment without regard to their race, 
color, religion, sex, national origin, physical/ mental disability or special disabled veteran or Vietnam 
veteran status.  

48 C.F.R. Section 52.219-8 [(Utilization of Small Business Concerns) (May 2004)] 

It is the policy that small business concerns, veteran-owned small business concerns, service-disabled 
veteran-owned small business concerns, HUBZone small business concerns, small disadvantaged 
business concerns, and women-owned small business concerns (diverse suppliers) shall have the 
maximum practicable opportunity to participate in performing contracts. It is further the policy of the 
United States that its prime contractors establish procedures to ensure the timely payment of amounts 
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due pursuant to the terms of their subcontracts with small business concerns and diverse supplier's 
business concerns.  The Subcontractor hereby agrees to carry out this policy in the awarding of 
subcontracts to the fullest extent consistent with efficient contract performance.  

52.219-9 Small Business Subcontracting Plan (July 2005) 

“Commercial item” means a product or service that satisfies the definition of commercial item in section 
2.101 of the Federal Acquisition Regulation.   “Individual contract plan” means a subcontracting plan that 
covers the entire contract period (including option periods), applies to a specific contract. (c) Proposals 
submitted in response to this solicitation shall include a subcontracting plan that separately addresses 
subcontracting with small business, veteran-owned small business, service-disabled veteran-owned small 
business, HUBZone small business, small disadvantaged business, and women-owned small business 
concerns (diverse suppliers). If the offeror is submitting an individual contract plan, the plan must 
separately address subcontracting with small business, veteran-owned small business, service-disabled 
veteran-owned small business, HUBZone small business, small disadvantaged business, and women-
owned small business concerns, with a separate part for the basic contract and separate parts for each 
option (if any). 

The plan shall be included in and made a part of the resultant contract. The subcontracting plan shall be 
negotiated within the time specified by the Contracting Officer. Failure to submit and negotiate a 
subcontracting plan shall make the offeror ineligible for award of a contract.  

The offeror’s subcontracting plan shall include the following:  

 Goals; 

 A statement of total dollars planned to be subcontracted for an individual contract plan; or the 
offeror’s total projected sales, expressed in dollars; 

 The total value of projected to small business concerns and divers suppliers, respectively;  

 A description of the principal types of supplies and services to be subcontracted and an 
identification of the types planned for subcontracting to small business concerns and diverse 
suppliers; 

 A description of the method used to develop the subcontracting goals of this clause; 

 A description of the method used to identify potential sources for solicitation purposes; 

 A statement as to whether or not the offeror included indirect costs in establishing subcontracting 
goals; 

 The name of the individual employed by the offeror who will administer the offeror’s 
subcontracting program, and a description of the duties of the individual; 

 A description of the efforts the offeror will make to ensure that diverse suppliers have an equitable 
opportunity to compete for subcontracts; 

 Assurances that the offeror will cooperate in any studies or surveys as may be required; submit 
periodic reports so that the Government and Xcel can determine the extent of compliance by the 
offeror with the subcontracting plan; subcontracting report for Individual Contracts.   

 Reporting shall be in accordance with the instructions on the forms or as provided in agency and 
Xcel regulations. A description of the types of records that will be maintained concerning 
procedures that have been adopted to comply with the requirements and goals in the plan, 
including establishing source lists; and a description of the offeror’s efforts to locate small 
business concerns and diverse suppliers.   

52.219-10 Incentive Subcontracting Program - (Oct 2001) 

Of the total dollars it plans to spend under subcontracts, the Subcontractor has committed itself in its 
subcontracting plan to try to award certain percentages to small business, veteran-owned small business, 
service-disabled veteran-owned small business, HUBZone small business, small disadvantaged 
business, and women-owned small business concerns, respectively.  

48 C.F.R. Section 52.222-21 [Prohibition of segregated facilities (Feb 1999)] 
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The Subcontractor agrees that it does not and will not maintain or provide for its employees any 
segregated facilities at any of its establishments, and that it does not and will not permit its employees to 
perform their services at any location under its control where segregated facilities are maintained. The 
Subcontractor agrees that a breach of this clause is a violation of the Equal Opportunity clause in this 
contract. 

Notice of Requirement for Affirmative Action to Ensure Equal Employment Opportunity for 
Construction.  (Feb 1999)  

The offeror’s attention is called to the Equal Opportunity clause and the Affirmative Action Compliance 
Requirements for Construction clause of this solicitation.  

48 C.F.R. Section 52.222-24 [Pre-award On-Site Equal Opportunity Compliance Evaluation (Feb 
1999)] 

If a contract in the amount of $10 million or more will result from this solicitation, the prospective 
Subcontractor and its known first-tier Subcontractors with anticipated subcontracts of $10 million or more 
shall be subject to a pre-award compliance evaluation.  

48 C.F.R. Section 52.222-26 [Equal Opportunity (Apr 2002)] 

The Subcontractor shall not discriminate against any employee or applicant for employment because of 
race, color, religion, sex, or national origin. However, it shall not be a violation of this clause for the 
Subcontractor to extend a publicly announced preference in employment to Indians living on or near an 
Indian reservation, in connection with employment opportunities on or near an Indian reservation, as 
permitted by 41 CFR 60-1.5.  

55.222.27 Affirmative Action Compliance Requirements for Construction. (Feb 1999) 

The Subcontractor shall take affirmative action to ensure equal employment opportunity. The evaluation 
of the Subcontractor’s compliance with this clause shall be based upon its effort to achieve maximum 
results from its actions.  

48 C.F.R. Section 52.222-29 [Notification of visa denial (June 2003)] 

It is a violation of Executive Order 11246 for a Subcontractor to refuse to employ any applicant or not to 
assign any person hired in the United States, Puerto Rico, the Northern Mariana Islands, American 
Samoa, Guam, the U.S. Virgin Islands, or Wake Island, on the basis that the individual’s race, color, 
religion, sex, or national origin is not compatible with the policies of the country where or for whom the 
Services will be performed (41 CFR 60-1.10).  

48 C.F.R. Section 52.222-35 [Equal Opportunity for Special Disabled Veterans, Veterans of the 
Vietnam Era, and other Eligible Veterans (Dec 2001)]. 

The Subcontractor shall not discriminate against the individual because the individual is a special 
disabled veteran, a veteran of the Vietnam era, or other eligible veteran, regarding any position for which 
the employee or applicant for employment is qualified.  

52.222-36 Affirmative Action for Workers with Disabilities. (June 1998) 

Regarding any position for which the employee or applicant for employment is qualified, the 
Subcontractor shall not discriminate against any employee or applicant because of physical or mental 
disability.  

48 C.F.R. Section 52.222-37 [Employment Reports on Special Disabled Veterans, Veterans of the 
Vietnam Era, and other Eligible Veterans (Dec 2001)]. 

The Subcontractor shall report at least annually by job category and hiring location on the number of 
special disabled veterans, the number of veterans of the Vietnam era, and other eligible veterans in the 
workforce of the Subcontractor the total number of new employees hired during the period covered by the 
report, and of the total, the number of special disabled veterans, the number of veterans of the Vietnam 
era, and the number of other eligible veterans, and the maximum number and the minimum number of 
employees of the Subcontractor during the period covered by the report.  

48 C.F.R. Section 52.222-38 [Compliance with Veterans’ Employment Reporting Requirements 
(Dec 2001)]. 
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By submission of its offer, the offeror represents that, if it is subject to the reporting requirements of 38 
U.S.C. 4212(d).  

Section III: Additional Representations 

1. Previous Contracts and Compliance Reports [48 C.F.R. Section 52.222-22 (Feb 1999)].  
Subcontractor represents that: 

(a)  It has filed all required compliance reports with respect to all previous contracts or 
subcontracts subject to 48 C.F.R. Section 52.222-26  (Equal Opportunity); and 

(b)  Before awarding any subcontracts, Subcontractor will obtain from proposed Subcontractors 
signed representations indicating submission of required compliance reports. 

2. Affirmative Action Compliance [48 C.F.R. Section 52.222-25 (Apr 1984)]   

Subcontractor represents that it has developed and has on file at each establishment affirmative 
action programs required by the rules and regulations of the Secretary of Labor (41 C.F.R. 60-1 
and 60-2) unless: 

 Subcontractor has not developed and does not have on file at each establishment affirmative 
action programs required by the rules and regulations of the Secretary of Labor (41 C.F.R. 
60-1 and 60-2). 

Subcontractor has not previously had contracts subject to the written affirmative action programs 
requirement of the rules and regulations of 
 

 

 

 


